
TEXAS PENAL CODE 

A Proposed Revision 

by the 

State Bar Committee on 
Revision of the Penal Code 

Final Draft 

October 1970 

Printed and Distributed as a Public Service 

by 

. West Publishing Co., St. Paul, Minnesota 

P~isli.er of Vernon's Texas Statutes and Codes Annotated 

PIIIU11V£ ~ UIIAIY 
P. I. lOX 124ai8 • CAPITOl STAnON 
Alfi11N. TIUI 717U 



TEXAS PENAL CODE 

A Proposed Revision 

by the 

State Bar Committee on 
Revision of the Penal Code 

Final Draft 
October 1970 

Printed and Distributed as a Public Service 

by 

West Publishing Co., St. Paul, Minnesota 

Publisher of Vernon's Texas Statutes and Codes Annotated 

Comment, criticism, and suggestion on the proposed code are welcome, and should 
be addressed to: Staff Director, State Bar Committee on Revision of the Penal 

Code, 2500 Red River, Austin, Texas 78705 



COMMITTEE FOREWORD 

The Texas Legislature is represented by Senator Charles F. 
Herring of Austin, who serves as vice chairman of the bar committee, 
and by Representative Jim Nugent of Kerrville. 

The main committee's two advisory committees, on corrections 
and law enforcement, include among others Dr. George Beto, director 
of the Department of Corrections, and Mr. C. Glenn Conner, formerly 
an inspector with the Department of Public Safety and now a member 
of the Criminal Justice Council. 

Several members of the project also serve on the State Bar Com
mittee for Study of the Code of Criminal Procedure. Judges Woodley 
and Onion, Hume Cofer, and Earl Smith have already been mentioned. 
In addition, Luther Jones of Corpus Christi and Phil Burleson of Dallas 
serve both the project and the criminal procedure committee. 

All project members are identified at the end of this foreword. 

Objectives of the Revised Penal Code 

The major objectives of the proposed Revised Penal Code, broadly 
stated, are: ( 1) Consolidate, simplify, and clarify the substantive law 
of crimes. (2) Modernize a Penal Code designed for the preindustrial
ized, rural, and underpopulated Texas society of a century ago. (3) 
Identify and proscribe, with as much precision as possible, all signifi
cantly harmful criminal conduct. ( 4) Rationally grade offenses, ac
cording to the harm they cause or threaten, and sensibly apportion the 
sentencing authority between the judiciary and correctional system. 
(5) Codify the general principles of the penal law. (6) Collect in a 
single code all significant penal law, transferring to more appropriate 
locations in the statutes regulatory and similar laws that merely em
ploy a penal sanction. 

Defects in the Present Law 

The past 114 years, following enactment of the Texas Penal Code, 
have witnessed significant changes in our society-the transformation 
from an agricultural to an industrialized economy, the move of three
fourths of all Texans from rural to urban communities, a civil war 
and two world wars, an increasing crime rate, to mention only a few
but our penal law has not kept pace. Space does not permit an ex
haustive list of defects in the present code, but some examples of them 
by category will serve to outline the scope of the revision project in 
terms of the reform objectives listed above. 

Duplication and Complex:"ty 

Partly because of its age, partly because of the nature of our 
legislative process, and partly because of the recent and increasing 
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COMMITTEE FOREWORD 

popularity of the criminal sanction, the Texas Penal Code abounds 
with duplication. Essentially the same criminal conduct is made the 
subject of many different offenses, depending on the identity of the 
offender, the identity of the victim, or the nature of the interest harm. 
Theft, for example, rates 60 articles in the Penal Code, and official 
misconduct 57. The draft code consolidates and restates the theft 
offense in 10 sections typed on 8 pages. Three sections in the draft 
code deal with official misconduct on the theory that each type of pub
lic official doesn't require a separate statute. Malicious mischief rated 
37 articles in the Penal Code until 1969 when the legislature added a 
38th; the draft code deals with the problem in a single section. Brib
ery, which requires 35 articles now, is consolidated in a single section. 
Escape presently requires 27 articles, which depend for their applica
tion on the location escaped from and the identity of the escapee, but 
the draft code defines escape in two sections. Additional examples of 
duplication are numerous, but those given demonstrate the great re
duction in the sheer bulk of our penal law accomplished by the draft 
code. 

Consolidation also clarifies and simplifies the law. The consoli
dated theft offense, for example, abolishes the ancient common-law 
distinctions, mostly based on the method of acquiring property, that 
have plagued Texas for more than a century, The present separate 
offenses of theft, theft by falsz pretext, conversion by bailee, theft 
from the person, shoplifting, acquisition by theft, swindling, embezzle
ment, extortion, receiving or concealing embezzled property, and re
ceiving or concealing stolen property-all of these separate offenses 
of the present law are combined and restated as a single offense: 
theft. 

Another plague of the common-law eradicated by the draft code is 
the cobweb of distinctions dealing with the responsibility of parties to 
crime. The label presently pasted on a party-principal, accomplice, 
accessory-makes a critical difference, and so far as the committee can 
determine, Texas is the only jurisdiction in which it still makes so 
much difference. Of course it shouldn't: if a defendant intends to 
promote or assist in the commission of an offense and solicits, directs, 
aids, or attempts to aid another in committing the offense, he ought to 
be criminally responsible for the offense-and he will be under the 
draft code-irrespective of whether he was present when the offense 
was committed, etc. He will be charged as a party-he won't have to 
be labeled-and if the evidence shows him less blameworthy than other 
parties, the sentencing and correctional authorities can take this into 
account. 

Overcriminalization 
Attempting to solve social problems with the criminal sanction, 

and making a crime out of everything we don't like, are fairly recent 
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explained what the statute did and why it changed Texas law, if it did. 
Reports usually required six to nine months to prepare, and before a 
report was submitted to the committee it was reviewed first by the 
staff and then by the reporters as a group. Thus, when the committee 
received a report, policy issues were sharply focused, alternative solu
tions and their consequences clearly set out, and statutory language 
painstakingly refined. 

Committee meetings convened to consider reports, of which there 
have been 20 to date, lasted at least a day and a half, and sometimes 
two days; at the meetings committee members subjected the reports 
and reporters to a grueling review that often resulted in substantial 
revision of the draft statutes proposed. Meeting discussions were 
tape-recorded and minutes of the meeting prepared summarizing the 
discussion and setting out the revisions directed by the committee. 
Finally, detailed explanatory comments were prepared for each ap
proved section of the draft code. 

Finances 

The state, the State Bar of Texas, and many private foundations 
have contributed generously to finance this law reform project. 

The Texas Legislature appropriated $226,988 to the Texas Legis
lative Council to staff the project, and the Texas Criminal Justice 
Council granted $23,000 for general support. 

The State Bar of Texas allocated $41,582 to the State Bar Com
mittee on Revision of the Penal Code. 

And the following private foundations donated $74,000 to 
finance the necessary research for the project: 

Brown Foundation 
James R. Dougherty, Jr. Foundation 
Fair Foundation 
William Stamps Parish Fund 
Fondren Foundation 
Haas Foundation 
Hogg Foundation for Mental Health 
Houston Endowment 
Moody Foundation 
Sears Foundation 
Strake Foundation 
Texas Instruments Foundation 

Finally, West Publishing Company, compiler of the Texas stat
utes, donated a substantial sum in the form of law books used by the 
project staff, and has published and distributed the draft code as a 
public service. 
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COMMITTEE FOREWORD 

Without all of this financial assistance a law reform project of 
this magnitude would not have been possible, and all connected with 
the project are deeply grateful to the contributors. 

Conclusion 

The State Bar Committee on Revision of the Penal Code does not 
offer this draft as a panacea for the criminal law crisis now plaguing 
our nation and state. The penal law is but one of several important 
tools necessary to govern society, and its reform, although essential, 
is by no means sufficient. The draft code is offered, however, as the 
logical beginning of what we hope will be a continuing law reform 
effort. 

• 
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TEXAS PENAL CODE 
TITLE 1. INTRODUCTORY PROVISIONS 

Chapter 
I. General Provisions. 

2. Burden of Proof. 

3. Multiple Prosecutions and Double Jeopardy. 

[Chapters 4 and 5 reserved for expansion] 

TITLE 2. GENERAL PRINCIPLES OF 
CRIMINAL RESPONSIBILITY 

6. Culpability Generally. 

7. Criminal Responsibility for Conduct of Another. 

8. General Defenses to Criminal Responsibility. 

9. Justification Excluding Criminal Responsibility. 

[Chapters 10 and II reserved for expansion] 

TITLE 3. PUNISHMENTS 

12. Punishments. 

[Chapters 13 and 14 reserved for expansion] 

TITLE 4. INCHOATE OFFENSES 

15. Preparatory Offenses. 

16. Criminal Instruments. 

[Chapters 17 and 18 reserved for expansion] 

TITLE 5. OFFENSES AGAINST THE PERSON 

19. Criminal Homicide. 

20. l<ldnapping and False Imprisonment. 

21. Sexual Offenses. 

22. Assaultive Offenses. 

[Chapters 23 and 24 reserved for expansion] 

TITLE 6. OFFENSES AGAINST THE FAMILY 

25. Offenses Against the Family. 

[Chapters 26 and 27 reserved for expansion] 

Tex Rev.Prop.Penal Code Pamph. 1 



PROPOSED PENAL CODE 

TITLE 7. OFFENSES AGAINST PROPERTY 
28. Arson and Other Property Damage or Destruction. 

29. Robbery. 

30. Burglary and Criminal Trespass. 

31. Theft. 

32. Fraud. 

[Chapters 33-35 reserved for expansion] 

TITLE 8. OFFENSES AGAINST THE STATE AND 
PUBLIC ADMINISTRATION 

36. Bribery and Corrupt Influence. 

37. Perjury and Other Falsification. 

38. Obstructing Governmental Operation. 

39. Abuse of Office. 

[Chapters 40 and 41 reserved for expansion] 

TITLE 9. OFFENSES AGAINST PUBLIC 
ORDER AND DECENCY 

42. Disorderly Conduct and Related Off&nses. 

43. Public Indecency. 

[Chapters 44 and 45 reserved for expansion] 

TITLE 10. OFFENSES AGAINST PUBLIC HEALTH, 
SAFET~ AND MORALS 

46. Weapons. 

47. Gambling. 

48. Drugs. 
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TITLE 1. INTRODUCTORY PROVISIONS 
CHAPTER 1. GENERAL PROVISIONS 

Section 

1.01. Short Title. 
1.02. Objectives of Code. 
1.03. Effect of Code. 
1.04. Territorial Jurisdiction. 
1.05. Construction of Code. 
1.06. Computation of Age. 
1.07. Code Definitions. 

Section 1.01. Short Title 
This code shall be known and may be cited as "Penal Code." 

Historical Note 

Derivation: 

C.C.P. art. 1.01 

Cross References 

Effectil·e date of code, see §- of code act. 

Committee Comment 

Although the present Penal Code does not have a short title 
article, it was labeled "Penal Code" in the 1925 recodification act 
and that title has been used ever since. This section preserves the 
customary title and, since every article of the present Penal Code 
is either repealed or transferred elsewhere by this act, there will 
be only one "Penal Code," i. e., the Revised Penal Code. 

§ 1.02. Objectives of Code 
The general objectives of this code are: 

(1) to proscribe and prevent conduct that unjustifiably and 
inexcusably causes or threatens harm to individual, property, or 
public interests for which protection through the criminal law is 
appropriate; 

(2) to give fair warning of what conduct is prohibited, and to 
guide and limit the exercise of official discretion in law enforce
ment, by adequately defining the act and culpable mental state 
that constitute an offense; 

(3) to give fair warning of the consequences of violation, and 
to guide and limit the exercise of official discretion in punish
ment, by grading of offenses; 
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§ 1.02 PROPOSED PENAL CODE 

( 4) to prescribe penalties that are proportionate to the serious
ness of offenses, but that permit recognition of differences in re
habilitation possibilities among individual offenders; 

(5) to safeguard conduct that is without guilt from condemna
tion as criminal; 

(6) to prevent arbitrary or oppressive treatment of persons 
accused or convicted of offenses. 

Derivation: 

N.Y.Rev.Pen.Law § L05 
Fed.Prop.Crim.Code § 102 

""Conduct" defined. sec § 1.07. 
Construction of codP, see § 1.05. 

Historical Note 

Cross Befereu.ees 

Committee Comment 

This section replaces and elaborates Penal Code arts. 1 and 2; it 
expresses the legislative philosophy on which the Revised Penal 
Code is founded in the form of a statement of generally recognized 
objectives of the substantive criminal law. See generally Wech
sler, Codification of Criminal Law in the United States: The Model 
Penal Code, 68 Colum.L.Rev. 1425 (1968). Accordingly, the sec
tion provides an overall focus or sense of direction for those who 
administer and interpret the code. 

In Subdivision (1) attention is specifically directed to the basic 
goal of the penal law, the prevention of harm, without fixing any 
priority among the means of prevention, which include deterrence 
of potential criminals and reinforcement of normal instincts to re
frain from harmful behavior, incapacitation of persons who are 
dangerously disposed to engage in criminal conduct, and correction 
and rehabilitation of those who have such disposition. Subdivi
sions (2)-(6}, while related to the prevention goal, also reflect 
fundamental considerations of justice and fairness inherent in a 
society that values individual liberty. 

§ 1.03. Effect of Code 
(a) Conduct does not constitute an offense unless it is defined as 

an offense by statute, municipal ordinance, order of a county commis
sioners court, or rule authorized by and lawfully adopted under a 
statute. 

(b) The provisions of Titles 1-3 (general principles of penal law) 
of this code apply to offenses defined by other laws unless this code 
provides otherwise. 
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GENERAL PROVISIONS § 1.03 

(c) This code does not bar, suspend, or otherwise affect any right 
or liability to damages, penalty, forfeiture, or other remedy autho
rized by law to be recovered or enforced in a civil suit for conduct 
this code defines as an offense, and the civil injury is not merged in 
the offense. 

Historical Note 

Derivation: 

Subsec. (a): Penal Code art. 3 
Subsec. 

(b): N.Y.Rev.Pen.Law § 5.05(2); 

~rodel P.C. § 1.05(2) 

Subsec. (c): Ill.Stat.Ann. ch. 3S, §§ 1-3, 
1-4 

Cross References 

"Conduct" defined, see§ 1.07. 
EffC'ct ive date of code, see § - of code net. 
GenPral principles of penal law: 

Burden of proof, see ch. 2. 
Criminal responsibility for conduct of another, sec ch. 7. 
Culpability generally, see ch. 6. 
General defenses, see ch. 8. 
Jn::::tification, see ch. 9. 
l\Iultiple prosecutions and double jropanl.r, sec ch. 3. 
Punishments, see ch. 12. 

Justification, C'ffect on civil liability, sec§ 9.0:>. 
"Law" defined, see§ 1.07. 
Preemption by code: 

Arrest, see C.C.P. art. 14.07, as amended. 
Arson, see § 28.07. 
Burglary, see § 30.04. 
Criminal instruments, sec § 16.02. 
Criminal mischief, sec § 28.07. 
Disorderly conduct, sec § 42.12. 
Drugs, see § 48.16. 
Family offenses, sec § 2;).08. 
Gambling, see § 47.08. 
Obstructing governmental operation, see § 38.13. 
Prostitution, see § 43.31. 
Obscenity, see § 43.31. 
Sexual offenses, see § 21.1:t 
Stop and frisk, sec C.C.P. art. 14.07, as amcntlt•tl. 
Theft, see § 31.11. 
Trespass, sec § 30.04. 

Punishments, other remedies pr0served, sec § 12.05. 
"Rule" includes regulation, see § 1.07. 
Saving provisions, see §- of code act. 

Committee Comment 

Principle of Legality 
Subsection (a) refines the present law's prohibition against "un

written" penal law, Penal Code a1·t. 3, to codify the principle of le
gality. The subsection recognizes that governmental bodies other 
than the legislature possess authority to define offenses-penal or-
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§ 1.03 PROPOSED PENAL CODE 

dinances and offenses created by state regulatory agencies are ex
amples-and that when not preempted by this code and otherwise 
valid these offenses are fully enforceable. 

General Principles 
The general principle• of penal law, for the first time compre

hensively treated and codified in this state, are designed to provide 
a framework for the interpretation and application of every law 
now in effect or later enacted that employs a penal sanction, 
whether or not it is located in this code. The proviso to Subsec
tion 1 b), excepting application of the general principles when this 
code so provides, accommodates provisions like Section 12.05 (sen
tencing combinations), which authorizes penalties such as license 
revocation and injunction in addition to the punishments provided 
in Chapter 12. 

Civil Remedies 
Subsection (c) codifies Texas case law originating in 1883 and 

still consistently followed, see, e. g., State v. Benavide, 365 S.W.2d 
638 (Tex.1963); Shook v. Peters, 59 Tex. 393 (1883). 

Preemption 
Governmental bodies other than the legislature are authorized to 

create penal offenses. For example, Tex.Const. art. XI, § 5, vests 
home rule cities with general legislative authority, and R.C.S. art. 
1015 specifically authorizes these cities to enact penal ordinances. 
Counties possess a more limited authority to create offenses, e. g., 
Tex.Const. art. IX, § 1-A; R.C.S. art. 5415d, § 8, as do some state 
regulatory agencies, e. g., Penal Code arts. 666-17, 666-41 (Alco
holic Beverages Commission); R.C.S. art. 7621d-1, § 4.01 (Water 
Quality Board). Many laws employing a penal sanction enacted by 
governmental subdivisions and agencies, especially those enacted by 
municipalities, overlap, duplicate, and conflict with state penal law. 
This code, however, creates a comprehensive law of crimes and 
punishments, uniformly applicable statewide, and preemption sec
tions in certain chapters (see the cross references column) prohibit 
enfcrcement of existing, as well as enactment of new, ordinances, 
orders, and regulations that affect conduct covered (either by in
clusion or omission) in this code. 

Home rule cities may not adopt ordinances "inconsistent with" 
the constitution or general laws of the state, Tex.Const. art. XI, § 
5. Thus, an El Paso ordinance punishing failure to yield right-of
way was invalidated because its penalty conflicted with that pre
scribed by the statewide traffic law, El Paso Electric Co. v. Coll
ings, 23 S.W.2d 295 (Tex.Comm'n App.1930, jdgmt. adopted); 
see also City of Beaumont v. Fall, 291 S.W. 202 (Tex.1927) ; Ex 
parte Seals, 255 S.W.2d 215 (Tex.Crim.App.1952). 

When both a local ordinance and general state law deal with the 
same area, there is often the question of whether both may coexist 
although the ordinance does not conflict with the general law. Oc:-
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GENERAL PROVISIONS § 1.04 

casionally a general law expressly prohibits local legislation in the 
area it regulates, e. g., R.C.S. arts. 6701d, § 169 (speed law); 7078 
(occupation taxes). Usually, however, the courts must decide 
whether a particular ordinance is "inconsistent with" state law in 
this sense, and they have used the preemption doctrine to decide. 
See generally Ruud, Legislative Jurisdiction of Texas Home Rule 
Cities, 37 Texas L.Rev. 682 (1959). 

In Jere Dairy, Inc. v. City of Mt. Pleasant, 417 S.W.2d 872 
(Tex.Civ.App.-Texarkana 1967, writ ref'd n. r. e.), for example, 
an ordinance requiring three milk deliveries a week was invalidat
ed because it constituted an unconstitutional "entry into the field 
occupied exclusively by the state statutes and regulations pertain
ing to Grade A pasteurized milk" although the statutes did not 
deal with deliveries. On the other hand, in Janus Films, Inc. v. 
City of Fort Worth, 354 S.W.2d 597 (Tex.Civ.App.-Fort Worth 
1962, writ ref'd n. r. e.), a different court of civil appeals sus
tained a motion picture antiobscenity licensing ordinance in the 
face of a state statute exempting from the obscenity ban all films 
legally in interstate commerce or imported. These and similar cas
es evidence no consistent rationale for determining when state law 
preempts local legislation, and it is thus essential for this code to 
specify when governmental subdivisions and agencies may and may 
not regulate conduct by penal sanction. 

Not every chapter in this code contains a preemption section. 
Its absence from some chapters, e. g., 8 (general defenses), 9 (jus
tification), 19 (criminal homicide), recognizes that governmental 
subdivisions and agencies have no legitimate interest in legislating 
on the general principles of penal law or the serious crimes. On 
the other hand, its absence from other chapters, e. g., 46 (weap
ons), 32 (fraud), recognizes that municipalities in particular have 
a legitimate role to play in regulating firearms and deceptive busi
ness practices, for example, which they are free to do so long as 
the regulation does not conflict with any provision of this code. 

§ 1.04. Territorial Jurisdiction 

(a) This state has jurisdiction over an offense that a person com
mits by his own conduct or the conduct of another for which he is 
criminally responsible if: 

(1) either the conduct or a result that is an element of the of
fense occurs within this state; or 

(2) the conduct outside this state constitutes an attempt to 
commit an offense within this state; or 

(3) the conduct outside this state constitutes a conspiracy to 
commit a felony within this state, and an act in furtherance of 
the conspiracy occurs within this state; or 
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§ 1.04 PROPOSED PENAL CODE 

( 4) the conduct within this state constitutes an attempt, solici
tation, or conspiracy to commit, or establishes criminal responsi
bility for the commission of, an offense in another jurisdiction 
that is also an offense under the law of this state. 

(b) If the offense is criminal homicide, a "result" is either the 
physical impact causing death or the death itself. If the body of a 
criminal homicide victim is found in this state, it is presumed that 
the death occurred in this state. If death alone is the basis for juris
diction, it is a defense to the exercise of jurisdiction by this state that 
the conduct that constitutes the offense is not made criminal in the 
jurisdiction where the conduct occurred. 

(c) An offense based on an omission to perform a duty imposed on 
an actor by a statute of this state is committed within this state re
gardless of the location of the actor at the time of the offense. 

(d) This state includes the land and water (and the air space above 
the land and water) over which this state has power to define offenses. 

Historical Note 
Derivation: 

Ill.Stat.Ann. ch. 38, § 1-5 

Cross Befere:aoe• 

"Act" (]l>finccJ, sec § 1.07. 
Attempt, sec § 15.Ql. 
Complicity, see ch. 7, subch. A. 
"Conduct" defined, sec § 1.07. 
Conspiracy, see § 15.02. 
Cr·iminnl homicide, see ch. 19. 
Cr·iminal rc~ponsibility of corporation or association, see ch. 7, subcb. B. 
Criminal responsibility for omission, see § 6.03. 
Defense explained, see § 2.03. 
Double jeopardy, see cb. 3. 
"Element of offense" defined, see § 1.07. 
r-;xtradition of fugitive, see C.C.P. art. 51.13; 18 U.S.C.A. § 3182. 
"Law" defined, see§ 1.07. 
"Omission'' defined, see § 1.07. 
Prt'sumption explained, sec § 2.05. 
Solicitation, E=<'e § l.';.O:t 
VPnU(', sec C.C.P. ch. 13, ns nmC'ndcd. 

Committee Comment 
Section 1.04 departs from present law, which limits jurisdiction

al provisions to specific offenses, by establishing a broad jurisdic
tional base for the prosecution in Texas of offenses involving per
sons, property, and public interests in this state. See generally 
George, Extraterritorial Application of Penal Legislation, 64 
1\lich.L.Rev. 609 (1966). The section includes all jurisdictional 
provisions in present law and in some instances (e. g., prosecution 
for homicide when the body is found in the state) broadens that 
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GENERAL PROVISIONS § 1.04 

jurisdiction. The primary policy considerations underlying this 
section are (1) the state seeking to prosecute for an offense should 
have a substantial interest in or connection with the criminal 
event, and (2) law enforcement should be facilitated by plugging 
gaps in the existing law when a course of conduct goes beyond the 
boundaries of a single state. A basic tenet of Section 1.04 is that 
an actor's location within or without the state when the offense is 
committed and his legal relation to the offense (perpetrator, non
perpetrating party, or facilitator) are immaterial for jurisdictional 
purposes if the formal requisites of the statute are met. The sec
tion's statement of jurisdiction is eonstitutionally sound, given a 
substantial state interest and no conflict with federal law, see Ski
riotes v. Florida, 61 S.Ct. 924, 313 U.S. 69 (1941); Strassheim v. 
Daily, 31 S.Ct. 558, 221 U.S. 280 (1911). 

Subsection (a) (1) combines subjective and objective territorial 
principles presently embodied in specific statutes scattered 
throughout the Penal Code and Code of Criminal Procedure, e. g., 
Penal Code arts. 1009, 1628-1629; C.C.P. arts. 13.06-13.08. Juris
diction is conferred over offenses commenced within the state 
but completed without (subjective) and for offenses commenced 
without the state but consummated within (objective). 

Subsection (a) (2) makes clear that this state has jurisdiction 
when an actor initiates conduct elsewhere with the intention of 
achieving an objective in Texas, which is an offense under Texas 
law, but fails for reasons beyond his control. No existing statute 
covers out-of-state attempts, although C.C.P. art. 13.01 may be ca
pable of construction to cover them. 

Subsection (a) (3) alters existing law, Penal Code art. 1629, 
only slightly by requiring an act (which includes speech) in fur
therance of the conspiracy to occur within the state before juris
diction over an out-of-state conspiracy is conferred on Texas 
courts. The act requirement is included to ensure that there be 
some actual connection, however minimal, with the forum state of 
Texas, because conspiracy, as distinguished from attempt, normally 
involves a less immediate threat and may be formed far from the 
place of the intended crime. 

Subsection (a) ( 4) is designed to discourage persons desiring to 
violate the law of another jurisdiction from seeking a privileged 
haven in this state. It broadens the scope of existing law, Penal 
Code art. 1628, by extending application to attempt, solicitation, 
and complicity ("criminal responsibility for the commission of") 
as well as to conspiracy-the only offense mentioned in art. 1628. 
Furthermore, Subdivision (4), unlike art. 1628, applies to any of
fense and not just to a felony, and it adds to the present law the 
requirement that the offense in the other jurisdiction also consti
tute an offense in this state. 

Subsection (b) accords special treatment to the offense of crimi
nal homicide, which would otherwise be controlled by Subsection 

Tex.Rev.Prop.Pena1 Code Pamph.-3 9 



§ 1.04 PROPOSED PENAL CODE 

(a) (1), because of the serious nature of the crime, the difficulty 
of detection, and the fact that the act causing the death and death 
itself may occur far apart geographically. Present law, C.C.P. 
arts. 13.06-13.08, does not confer jurisdiction on this state when 
the injury is inflicted out of state by a person without the state 
and the victim dies within this state. To close the jurisdictional 
gap that sometimes arises, Subsection (b) provides that Texas can 
assume the responsibility for prosecuting a multijurisdictional 
homicide if the death or injury causing death occurs in Texas. 
Thus, when Texas is known to be the place of death but the loca
tion of the fatal conduct cannot be determined, the offense can be 
prosecuted by this state. When death within the state is the sole 
basis for jurisdiction, a constitutional problem might arise if the 
conduct causing death was not unlawful in the state where it tran
spired. For example, :M shoots and mortally wounds his wife's 
paramour in State X under circumstances justifying the homicide; 
the victim dies in a hospital in a neighboring state which asserts 
jurisdiction on the basis of the death alone and convicts M of man
slaughter. To obviate constitutional objection and prevent this 
undesirable result, Subsection (b) requires that the fatal conduct 
be criminal in the state where it occurred if jurisdiction is assert
ed on the basis of death alone. Formulated as a defense, this limi
tation requires the defendant to introduce evidence to support an 
ouster of jurisdiction, thereby relieving the state of the almost in
superable burden of proof in cases in which only the defendant 
knows where the fatal conduct took place. The statutory presump
tion created by Subsection (b) also relieves the state of the heavy 
burden of establishing place of death when there is no affirmative 
proof of that fact and the victim's body is found in Texas. The 
presumption is of course rebuttable, see Section 2.05, and appears 
to satisfy the constitutional requirement of a "rational connection" 
between the fact proved and the fact presumed, Tot v. United 
States, 63 S.Ct. 1241, 319 U.S. 463, 467 (1943); see also Leary v. 
United States, 89 S.Ct. 1532, 395 U.S. 6 (1969). 

The usual application of Subsection (c) will probably be in the 
field of domestic relations (e. g., nonsupport), but it is not so lim
ited. Present law provides specifically that the offense of wife 
and child desertion or nonsupport is deemed committed in the coun
ty of the wife's residence, Penal Code art. 603; see Noodleman v. 
State, 170 S.W. 710 (Tex.Crim.App.1914); see also C.C.P. art. 13.-
17, as amended (venue for criminal nonsupport). 

Subsection (d) is a precautionary restatement of the concept of 
territory used in applying the territorial principle of criminal ju
risdiction. 

§ 1.05. Construction of Code 
(a) The rule that a penal statute is to be strictly construed does 

not apply to this code. The provisions of this code shall be construed 
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GENERAL PROVISIONS § 1.05 

according to the fair import of their terms, to promote justice and ef
fect the objectives of the code. 

(b) Unless a different construction is required by the context, Sec
tions 2.01, 2.02, 2.04, 2.05, and 3.01-3.12 of the Code Construction 
Act (Article 5429b-2, Vernon's Texas Civil Statutes) apply to the 
construction of this code. 

Historical Note 

Derivation: 

Subsec. (a): N.Y.Rev.Pen.Law § 5.00 
Subsec. (b): New 

Cross References 

Code Construction Act, see R.C.S. art. 5429b-2: 
Captions, see § 3.04. 
Computation of time, see § 2.0-t 
Conflicts, see § 3.05. 
Enrolled bill, see § 3.09. 
Gender, see § 2.02. 
Legislative intent, see §§ 3.01, 3.03. 
Number, see § 2.02. 
Prospective operation, see § 3.02. 
References, see § 3.07. 
Repeals, see § 3.10. 
Saving provisions, see § 3.11. 
Series, see § 2.05. 
Severability, see § 3.12. 
Special provisions, see § 3.06. 
Tense, see § 2.02. 
Uniform acts, see § 3.08. 
Word usage, see § 2.01. 

Code definitions, see § 1.07. 
Computation of age, see § 1.06. 
Effect of code, see § 1.03. 
Objectives of code, see § 1.02. 

Committee Comment 

Texas has required that penal laws be construed "according to 
the plain import" of their terms, "without regard to the distinction 
usually made between the construction of penal laws and laws upon 
other subjects," since 1856, see Penal Code art. 7, but has never 
expressly abolished the common law rule that penal laws be con
strued strictly. Subsection (a) restates present art. 7 and express
ly abolishes the rule of strict construction, a rule seldom cited and 
then only to support a decision already reached on other grounds. 

Subsection (b) applies to the Revised Penal Code relevant provi
sions of the Code Construction Act. The construction act, which 
derives from the Uniform Statutory Construction Act promulgated 
by the National Conference of Commissioners on Uniform State 
Laws, was enacted in 1967 to guide the drafting and interpretation 
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of codes prepared as part of the state's statute recodification pro
gram. The Revised Penal Code was drafted in light of the con
struction act sections adopted by Subsection (b). 

The committee comments throughout the code explain the objec
tives sought and sometimes the competing policy issues considered 
by the committee in drafting the code provisions. As the com
ments will accompany the code through the legislature, they supply 
persuasive evidence of legislative intent as to those pro\"isions un
changed during legislative consideration. 

§ 1.06. Computation of Age 
A person attains a specified age on the day of the anniversary (If 

his birthdate. 

Historical Note 

Derivation: 

New 

Cross References 

Age: 
Compelling prostitution, see § 43.06. 
Deatll penalty, sec § 12.46. 
Drugs, see ch. 48. 
False imprisonment, see § 20.02. 
Firenrm snle, see § 46.04. 
JHYC'l1iiC' jurisdiction, sec § 8.06. 
Kidnapping, see § 20.01. 
ObsiTnity, see § 43.24. 
~('xual offense~. see ch. 21. 

Committee Comment 

The victim's age sometimes determines the severity of punish
ment under this code, and occasionally criminal responsibility it
sdf, so this section prescribes the method for determining a given 
age. Under this section, for example, a female born July 10, 1954 
is legally capable of consenting to sexual intercourse (see Section 
21.09) on July 10, 1970, the date she attains her 16th year. Simi
larly, a male born July 15, 1952, who commits murder on July 14, 
1970, is not subject to capital punishment under Section 12.46 
since he was younger than 18 years when he committed the mur
der. 

§ 1.07. Code Definitions 
(a) In this code, unless the context requires a different definition: 

(1) "Act" means a bodily movement, whether voluntary or in
voluntary, and includes speech. 
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(2) "Actor" means a person whose criminal responsibility is in 
issue in a criminal action. 

(3) "Agency" includes authority, board, bureau, commission, 
committee, council, department, district, division, and office. 

( 4) "Another" means a person other than the actor. 
(5) "Association" means a government or governmental sub

division or agency, trust, partnership, or two or more persons 
having a joint or common economic interest. 

(6) "Benefit" means anything reasonably regarded as eco
nomic gain or advantage, including benefit to any other person 
in whose welfare the beneficiary is interested. 

(7) "Bodily injury" means physical pain, illness, or any im
pairment of physical condition. 

(8) "Conduct" means an act or omission and its accompany
ing mental state. 

(9) "Consent" means assent in fact, whether express or appar
ent. 

(10) "Conviction" means a final adjudication by a court of 
competent jurisdiction that a defendant committed an offense, 
although the imposition or execution of sentence was suspended, 
if the judgment has not been reversed or set aside, the time for 
appealing the judgment has expired, and the defendant has not 
been pardoned on the ground of innocence. There is deemed to 
be no conviction if imposition of defendant's sentence was pro
bated and he successfully complied with the conditions and period 
of probation. Judgments of guilt of offenses arising out of the 
same criminal episode ootained in a single criminal action are 
deemed to constitute a single conviction. 

(11) "Criminal negligence" is defined in Section 6.05 (culpa
ble mental states). 

(12) "Deadly weapon" means: 
(A) a firearm or anything manifestly designed, made, or 

adapted for the purpose of inflicting death or serious bodily 
injury; or 

(B) anything that in the manner of its use or intended 
use is capable of causing death or serious bodily injury. 

(13) "Effective consent" includes consent by any person legal
ly authorized to act for the person whose consent is in issue. 
Consent is not effective if: 

(A) induced by force, threat, or fraud; or 
(B) given by a person who by reason of youth, mental 

disease or defect, or intoxication is known by the actor to be 
unable to make reasonable decisions; or 

(C) given solely to detect the commission of an offense. 
13 
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(14) "Element of offense" means: 
(A) the conduct, circumstances surrounding the conduct, 

or result of the conduct described in the definition of the of
fense; and 

(B) the culpable mental state required; and 
(C) an exception to the offense; and 
(D) a defense as to which supporting evidence has been 

admitted. 
(15) "Felony" means an offense so designated by law or pun

ishable by death or imprisonment in a penitentiary for more 
than one year. 

(16) "Firearm" means any device designed, made, or adapted 
to expel a projectile by the action of springs or expanding gas, or 
any device readily convertible to that use. 

(17) "Government" means the state; a county, municipality, 
or political subdivision of the state; or any branch or agency of 
the state, a county, municipality, or political subdivision. 

(18) "Harm" means anything reasonably regarded as loss, 
disadvantage, or injury, including harm to another person in 
whose welfare the person affected is interested. 

(19) "Individual" means a human being who has been born 
and is alive. 

(20) "Intentional" is defined in Section 6.05 (culpable mental 
states). 

(21) "Knowing" is defined in Section 6.05 (culpable mental 
states). 

(22) "Law" means the constitution or a statute of this state or 
of the United States, a written opinion of a court of record, a 
municipal ordinance, an order of a county commissioners court, 
or a rule authorized by and lawfully adopted under a statute. 

(23) "Misdemeanor" means an offense so designated by law or 
punishable by fine, by imprisonment in jail, or by both fine and 
imprisonment in jail. 

(24) "Oath" includes affirmation. 
(25) "Omission" means failure to act. 
(26) "Peace officer" means a public servant who has a duty 

imposed by statute: 
(A) to maintain public order; or 
(B) to make arrests for offenses, whether that duty ex

tends to all offenses or is limited to specific offenses; or 
(C) to investigate the commission or suspected commis

sion of offenses. 
14 
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(27) "Penal institution" means a place designated by law for 
confinement of persons arrested for, charged with, or convicted 
of an offense. 

(28) "Person" means an individual, corporation, or associa
tion. 

(29) "Possess" means to exercise actual care, control, and 
management over a thing. 

(30) "Public servant" means a person elected, selected, ap
pointed, employed, or otherwise designated as one of the following 
even if he has not yet qualified for office or assumed his duties: 

(A) an officer, employee, or agent of government; or 

(B) a juror or grand juror; or 

(C) an arbitrator, referee, or other person who is autho
rized by law or private written agreement to hear or deter
mine a cause or controversy; or 

(D) an attorney at law or notary public when he is partic
ipating in performing a governmental function; or 

(E) a candidate for nomination or election to public of
fice; or 

(F) a person who is performing a governmental function 
under claim of right although he is not legally qualified to 
do so. 

(31) "Reasonable belief" means a belief not formed recklessly 
or with criminal negligence. 

(32) "Reckless" is defined in Section 6.05 (culpable mental 
states). 

(33) "Rule" includes regulation. 

(34) "Serious bodily injury" means bodily injury that creates 
a substantial risk of death or that causes serious permanent dis
figurement or protracted Joss or impairment of the function of 
any bodily member or organ. 

(35) "Swear" includes affirm. 

(36) "Unlawful" means criminal or tortious or both and in
cludes what would be criminal or tortious but for a defense not 
amounting to justification or privilege. 

(b) The definition of a term in Subsection (a) applies to each 
grammatical variation of the term. 

Committee Comment 
The terms defined in Subsection (a) are used throughout the 

Revised Penal Code and each use is cross-referenced to this section. 
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Although most of the terms are discussed in the comment to the 
sections in which they are used, a few general comments about 
some of them are here desirable. 

Act is defined to include speech because several offenses in the 
code punish certain types of speech, e. g., Sections 22.01 (threat), 
42.01 (disorderly conduct), 42.06 (false alarm or report) . 

• 4.ctor is used instead of defendant in defining offens~s because 
a person is not technically a defendant until charged. 

The definition of conviction tracks that of present law with one 
exception: a successfully probated sentence is excluded from the 
definition, whether or not its underlying judgment of guilt was set 
aside, although present law appears to treat it as a conviction, C. 
C.P. art. 42.12, § 6; cf. art. 37.07, § 3; Valley\', State, 448 S.W.2d 
474 (Tcx.Crim.App.196!l). 

The definition of association determines the outer reach of the 
application of criminal sanctions to organizations; it derives from 
Business & Commerce Code § 1.201(28) and N.Y.Rev.Pen.Law § 
10.00(71. An association is criminally responsible only if the stat
ute defining the offense clearly so provides and the association's 
agent commits the criminal conduct on behalf of the association 
and within the scope of his office or employment. See Section 7.23 
and comment. 

A "government or governmental subdivision or agency" is in
cluded within the definition of association because of the possibili
ty that it may be necessary to impose a criminal stigma to per
suade the responsible officials to prevent the commission of wrong
ful acts. An example is the persistent pollution of a stream by an 
irrigation district or small city. It is contemplated that criminal 
prosecution of a government or governmental subdivision or agen
cy will be used only as a last resort to ensure compliance with ap
plicable law. Both New York and Illinois include governmental 
agencies within the definition of "person" in their revised penal 
codes, and some courts have held that local governmental units may 
be held criminally responsible, e. g., City of Ludlow v. Common
wealth, 247 Ky. 166, 56 S.W.2d 958 (1933). Some offenses in the 
]>resent Texas Penal Code specifically contemplate holding govern
mental agencies criminally responsible, e. g., art. 696a. 

A "joint or common economic interest" includes relations such as 
investment clubs, which may not precisely fit into any other legal 
categories. Organizations purportedly formed to raise money for 
some specified charities may also fall into this category. 

An estate is not included within the definition, even though a 
trust is included, on the ground that the creation of a trust is vol
untary and a trust may be used to conduct a business in lieu of a 
corporation or a partnership. 

An entirely objective definition of deadly weapon, such as "any
thing readily capable of causing death or serious bodily injury," ia 
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undesirable because it would be too broad for fair application. 
The definition adopted represents an amalgamation of subjective 
and objective standards. An objective standard is posited in Sub
division (A) to determine whether a thing is a "weapon" in the or
dinary sense, and jirea1·ms are made deadly weapons per se. Sub
division (B) applies a more subjective standard to determine the 
character of things not designed as weapons but possibly lethal 
when used in a particular manner (e. g., a carving knife). Such 
an instrument, to be classed as a deadly weapon, must "in the man
ner of its use or intended use" be capable of inflicting serious bod
ily harm. 

This definition is similar to that presently applied under Penal 
Code art. 1147(7), which makes use of a deadly weapon aggravated 
assault: a deadly weapon is "one which, from the manner used, is 
calculated or likely to produce death or serious bodily injury," Har
ris v. State, 162 S.W. 1150, 1151 (Tex.Crim.App.1914), and a pis
tol, for example, is a deadly weapon per se, Lofton v. State, 128 S. 
W. 384 (Tex.Crim.App.1910). However, present law further dis
tinguishes between "dangerous" and "prohibited" weapons; under 
Penal Code art. 1141 use of a dange1·ous weapon may be assault, 
but assault with a prohibited weapon is made a felony by Penal 
Code art. 1151. The new definition simplifies present law by elim
inating these confusing and unnecessary distinctions. 

Element of offense is a shorthand expression for the issues rele
vant to guilt or innocence the state must prove to convict. The 
term does not include every issue as to which the state or defend
ant has a proof burden-e. g., jurisdiction, affirmative defense
because only those listed in the definition are material to the 
term's use in the code. Thus, although the state must prove the 
defendant had the required culpable mental state with respect to 
the proscribed act, it is not required to prove he knew the trial 
court would have jurisdictiOn over his offense-although jurisdic
tion is of course part of the state's burden of proof in every case, 
see Section 2.01. 

Unlike present law, peace officer is defined functionally, in 
terms of employment as a public servant and statutory duty to 
maintain law and order. The general law presently enumerates 
certain office holders as peace officers, e. g., sheriff, city police
man, constable, city arson investigator, C.C.P. art. 2.12, and other 
scattered statutes list specific public servants as peace officers, e. 
g., Penal Code art. 978f-5c (parks and wildlife); R.C.S. art. 
7652a, subsec. 3 (water improvement district). The new definition 
avoids the problems of enumeration and focuses instead on the na
ture and function of the office. Thus, park rangers are peace offi
cers because Penal Code art. 978f-5c authorizes their commission
ing and requires them to enforce the law on property administered 
by the Parks and Wildlife Department, but private citizens special
ly commissioned by a police chief are not peace officers because 
not public servants and not obligated by statute to enforce the law. 
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C.C.P. art. 2.12 is amended, incidentally, to track this code's defini
tion of peace officer. 

The term person plays a variety of roles throughout the code. 
As in the present law, Penal Code art. 22, it describes whose bodi
ly, property, and other interests are protected. Beyond that, it 
serves as a general descriptor for operation of the code, identify
ing, for example, the beneficiary of a defense and subject of an ex
ception. However, one or more of the terms "individual," "corpo
ration," or "association" is used in the accusatory language of of
fenses in the code, rather than the shorthand "person," to make 
clear that unincorporated associations, for example, are or are not 
covered by the definition of the offense. 

"Corporation" includes profit and nonprofit corporations, profes
sional associations, and joint stock companies. 

The definition of possess comes from Penal Code art. 1415 
(theft) because it is most often applied by Texas courts, even to 
offenses other than theft, e. g., Cuellar v. State, 336 S.W.2d 159 
(Tex.Crim.App.1960) (na1·cotics); Alston v. State, 226 S.W.2d 443 
(Tex.Crim.App.1950) (beer). 

A person's reasonable belief in the existence of defensive facts 
exonerates from criminal responsibility under this code even 
though the facts do not exist. Thus, a reasonable belief in the ne
cessity for using force in self-defense justifies the force under 
Section 9.31, and a reasonable belief that a female is older than 16 
is a defense to a charge of statutory rape under Section 21.12. 
Because this is a penal code, however, the reasonableness of belief 
is not determined according to the tort law's simple negligence 
standard, cf. Penal Code art. 41, but in terms of recklessness and 
criminal negligence, two of the four culpable mental states (see 
Section 6.05) used throughout this code to define offenses. A be
lief is reasonable, therefore, unless the actor in forming it con
sciously disregarded (recklessness) or ought to have been aware of 
(criminal negligence) a substantial and unjustifiable risk that the 
bases for the belief did not exist, and his disregard of or failure to 
perceive the risk constituted a gross deviation from the standard 
of care an ordinary person would have exercised under all the cir
cumstances as viewed from the actor's standpoint. 

The definition of unlawful includes conduct not criminal or ac
tionable in tort because of a defense (e. g., lack of mental capacity, 
duress) if the defense does not amount to justification or privi
lege. Without this inclusion, for example, the use of force in self
defense against a mental incompetent would not be justified be
cause the incompetent's attack would not be unlawful, i. e., crimi
nal or actionable. 

Subsection (b) ensures that the definitions set out in Subsection 
(a) apply to nonsubstantive variations of the defined terms. 
Thus, the definition of possess applies to "possession," that of 
knowing applies to "knows," that of act applies to "action," and 
that of reasonable belief applies to "reasonably believes." 
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BURDEN OF PROOF 

CHAPTER 2. BURDEN OF PROOF 

Section 
2.01. Proof Beyond a Reasonable Doubt. 
2.02. Exception. 
2.03. Defense. 
2.04. Affirmative Defense. 
2.05. Presumption. 

Section 2.0 1. Proof Beyond a Reasonable Doubt 

§ 2.01 

(a) No person may be convicted of an offense unless each of the 
following is proved beyond a reasonable doubt: 

(1) the conduct, circumstances surrounding the conduct, or re
sult of the conduct described in the definition of the offense; 
and 

(2) the culpable mental state required; and 

(3) the negation of any exception to an offense defined in this 
code; and 

(4) the negation of any defense to an offense defined in this 
code if evidence is admitted supporting the defense; and 

(5) venue (if the issue is raised); and 

(6) jurisdiction; and 

(7) the commission of the offense within the time period spec
ified in Code of Criminal Procedure Chapter 12. 

(b) In the absence of the proof required by Subsection (a), the in
nocence of the defendant is presumed. 

Derivation: 

Hawaii Prop.Pen.Code § 114 
Model P.C. §§ 1.12, 1.13 

Histo1•ical Note 

Cross References 

Culpable mental states defined, see§ 6.05. 
Defense explained, see § 2.03. 
Exception explained, see § 2.02. 
Presumption of innocence, see C.C'.P. art. 38.03. 
Venue, see C.C.P. ch. 13, as amendeU. 

Committee Comment 

This section, which continues the traditional principle that a 
person accused of crime is p1·esumed innocent until the state 
proves his guilt beyond a reasonable doubt, restates and clarifies 

19 
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the prosecutor's burden of proof by specifying the various issues 
to which it applies. 

Under present law and this section, a defendant is entitled to a 
jury charge on the presumption of innocence, Sessums v. State, 237 
S.W.2d 629 (Tex.Crim.App.1951), and the reasonable doubt doc
trine, McCracken v. State, 330 S.W.2d 613 (Tex.Crim.App.1960). 

The inclusion of the issues of venue, jurisdiction, and limitations 
continues the present practice of charging the jury on all elements 
of the state's case by reference to a single proof standard-i. e., 
beyond a reasonable doubt. See 2 Willson, Texas Criminal Forms 
§§ 3452, 3605 (7th ed. 1966). But, this section is not intended to 
change the present law with respect to the requirement of raising 
these issues. The state need not prove venue unless the defendant 
raises the issue at the trial; otherwise venue is presumed on ap
peal, see C.C.P. art. 44.24. 

The treatment of an exception and defense as elements of the 
state's case is discussed in the comment to Sections 2.02 and 2.03. 

§ 2.02. Exception 
(a) An exception to an offense in this code is so labeled by the 

phrase: "It is an exception to the application of " 
(b) The prosecuting attorney must negate the existence of an ex

ception in the accusation charging commission of the offense and 
prove beyond a reasonable doubt that the defendant or defendant's 
conduct does not fall within the exception. 

Historical Note 

Derivation: 

New 

Cross References 

Affirmatin:- defense cxpinin£'<1, sec § 2.04. 
"Conduct" <!dined, see § 1.07. 
Dcfen,;;e explained, sec § 2.03. 

Committee Comment 

This section, in conjunction with Section 2.01(a)(3), specifies 
the procedural and evidentiary consequences of an exception to an 
offense in this code. Section 2.02(a) specifies exactly the form of 
an exception. This labeling device, along with a similar device for 
defenses, will avoid the difficulty that Texas courts have frequent
ly faced-determining whether a ground of defense must be raised 
by the defendant or negated in the accusation and displ'Oved in the 
state's case in chief, e. g., McNeil v. State, 239 S.W. 954 (Tex. 
Crim.App.1922) ; Brown v. State, 168 S.W. 861 (Tex.Crim.App. 
1914); Summerlin v. State, 3 Tex.Ct.App. 444 (1878). 
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When it is appropriate to require the state to allege and prove 
that the defendant or defendant's conduct does not fall within the 
scope of an exception to the offense, the code labels the identity or 
conduct an exception, and Section 2.02(b) provides that an excep
tion has these pleading and burden of proof consequences. On the 
other hand, if it is appropriate to place a production or proof bur
den on the defendant to establish a certain ground of defense, the 
device of a "defense" or "affirmative defense" is employed. Most 
important is the fact that burden of proof consequences are consid
ered in the drafting process; the decision of which procedural de
vice is appropriate is explicitly made rather than leaving the issue 
for a later and unpredictable determination by the courts. 

Prosecutors have often found the burden of alleging and proving 
the nonexistence of exceptive facts too onerous. This difficulty 
most frequently arises with penal statutes that regulate conduct 
rather than generally prohibit conduct. Since most regulatory 
statutes are omitted from this code, the device of an exception is 
used very sparingly and only after careful consideration of the na
ture of the proof burden involved. The committee decided, for ex
ample, that a gift to a public servant (prohibited by Section 36.08) 
should clearly not apply to a fee prescribed by law. Rather than 
rely on a defense that would require a public servant to produce 
evidence that the benefit received was a fee, the device of an ex
ception is employed to require the prosecution to allege and prove 
that the benefit received was not a fee to make a prima facie case. 

§ 2.03. Defense 
(a) A defense to prosecution for an offense in this code is so la

beled by the phrase: "It is a defense to prosecution under 
that . 

(b) The prosecuting attorney is not required to negate the exist
ence of a defense in the accusation charging commission of the of
fense. 

(c) The issue of the existence of a defense is not submitted to the 
jury unless evidence is admitted supporting the defense. 

(d) If the issue of the existence of a defense is submitted to the 
jury, the court shall charge that any reasonable doubt on the issue re
quires that the defendant be acquitted. 

(e) A ground of defense in a penal law, other than one negating an 
element of the offense, that is not plainly labeled in accordance with 
this chapter has the procedural and evidentiary consequences of a de
fense. 

Derivation: 
Ill.Stat.Ann. ch. 38, § 3-2 
Model P.C. § 1.12 

Historical Note 
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Croaa Reference• 

Affirmative defense explained, see § 2.04. 
Exception explained, see § 2.02. 
"Law" defined, see § 1.07. 

Committee Comment 
Defenses place upon the defendant a burden of proof on an ex

culpatory issue-usually of excuse or justification-involving facts 
peculiarly within the knowledge of the defendant. This section 
provides for labeling this type of defense and specifies its proce
dural and evidentiary consequences. Penal Code art. 46 recognizes 
in general terms the principle of allocating a burden of proof to a 
defendant for certain defenses; however, the problems of desig
nating those defenses to which Article 46 applies and specifying 
the nature of the burden-whether a burden of producing evidence 
or persuasion-have been left to the courts. This code resolves 
those problems at the drafting stage. 

Section 2.03(d) outlines the content of a jury charge on a de
fense, codifying present case law, Lynch v. State, 200 S.W.2d 189 
(Tex.Crim.App.l947); Regittano v. State, 257 S.W. 906 (Tex. 
Crim.App.l922). The effect of Subsection (d) is to require the 
state to disprove a defense beyond a reasonable doubt after the is
sue has been properly raised by the evidence. In other words, the 
defendant has the burden of producing evidence to raise a defense, 
but the prosecution has the final burden of persuasion to disprove 
it. 

Subsection (e) is included to cover a ground of defense not 
plainly labeled by the draftsmen. In deciding where to place the 
burden of proof for a defensive issue, there are three possibilities: 
to treat it as an exception, placing the entire burden on the state; 
to treat it as a defense, with the burden of producing evidence on 
the defendant and burden of persuasion on the state; or to treat it 
as an affirmative defense that the defendant must prove by a pre
ponderance of evidence, i. e., carry the entire burden of proof. 
For a defensive issue not clearly labeled, the middle ground is 
specified-it is a defense. 

§ 2.04. Affirmative Defense 
(a) An affirmative defense in this code is so labeled by the phrase: 

"It is an affirmative defense to prosecution under , which 
the actor must prove by a preponderance of evidence, 
that 

(b) The prosecuting attorney is not required to negate the exist
ence of an affirmative defense in the accusation charging commission 
of the offense. 

(c) The issue of the existence of an affirmative defense is not sub
mitted to the jury unless evidence is admitted supporting the defense. 
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(d) If the issue of the existence of an affirmative defense is sub
mitted to the jury, the court shall charge that the defendant has the 
burden of establishing the defense by a preponderance of the evi
dence. 

Derivation: 
N.Y.Rev.Pen.Law § 25.00 
Model P.C. § 1.12 

DdC'n:::e explained, s.ec § 2.03. 
Exception explained, sec § 2.02. 

Historical Note 

Cross Refe1•ences 

Committee Comment 
This section prescribes the form and procedural and evidentiary 

consequences of an affirmative defense for which the defendant 
carries a burden of persuasion. Present Texas law authorizes the 
imposition of such a burden when the defendant relies on some 
matter which is separate from or independant of the criminal con
duct with which he is charged-for example, insanity, nonage, 
former jeopardy, and former conviction. 

Although there are constitutional due process limitations on the 
imposition of a burden of proof on a criminal defendant, Morrison 
v. California, 54 S.Ct. 281, 291 U.S. 82 (1934), the imposition is 
justified in a few situations, e. g., Leland v. Oregon, 72 S.Ct. 1002, 
343 U.S. 790 (1952). Some of these are situations where the de
fense does not obtain at all under existing law and this code seeks 
to ameliorate the law-for example, the defense of renunciation of 
participation in a criminal conspiracy, Section 15.04. Especially if 
there is something to be said against allowing the defense at all, it 
is certainly permissible to place the burden of persuasion on the 
defendant. 

Two of the procedural and evidentiary consequences of an af
firmative defense are the same as those of a defense: the state 
need not negate the defense in the accusation, Subsection (b), and 
there must be evidence in the case to warrant submitting the de
fense to the jury, Subsection (c). However, the jury charge on an 
affirmative defense specifies that the burden of proof by a prepon
derance of the evidence is on the defendant, Subsection (d). 

§ 2.05. Presumption 
When this code or another penal law establishes a presumption with 

respect to any fact that is an element of an offense, it has the follow
ing consequences : 

(1) if there is sufficient evidence of the facts that give rise to 
the presumption, the issue of the existence of the presumed fact 

23 



§ 2.05 PROPOSED PENAL CODE 

must be submitted to the jury, unless the court is satisfied that 
the evidence as a whole clearly precludes a finding beyond a rea
sonable doubt of the presumed fact; and 

(2) if the issue of the existence of the presumed fact is sub
mitted to the jury, the court shall charge that although the pre
sumed fact must, on all the evidence, be proved beyond a reason
able doubt, the law declares that the facts giving rise to the pre
sumption are some evidence of the presumed fact. 

Derivation: 
Fed.Prop.Crim.Code § 103 
Model P.C. I 1.12 

Historical Note 

Cro•• References 

''Elem<:'nt of offense'' tl<'finc<l, sc-e § 1.07. 
"Lnw" defined, see § 1.07. 

Committee Comment 
A presumption in a criminal statute must pass the test an

nounced by the U. S. Supreme Court in Leary v. United States, 89 
S.Ct. 1532, 395 U. S. 6 (1969): a criminal statutory presumption 
violates due process because of irrationality or arbitrariness unless 
it can be said with substantial assurance that the presumed fact is 
more likely than not to flow from the proved fact on which it is 
made to depend. The presumptions in this code satisfy this due 
process requirement, and the purpose of this section is to specify 
the procedural consequences of a presumption to satisfy other con
stitutional strictures. 

This section continues present Texas law by authorizing a 
charge to the jury on a statutory presumption, see Brown v. State, 
23 Tex. 195 (1859); C.C.P. art. 38.04. The introductory clause 
applies the section not only to presumptions so labeled in this code, 
but to presumptions, prima facie evidence provisions, and any oth
er language in a penal law that gives some special significance to 
certain facts as evidence of an element of an offense. 

Section 2.05(1) provides that the prosecutor can get an issue to 
the jury by presenting evidence of the facts that give rise to the 
presumption. The court may, however, withhold the case from the 
jury, thus preserving the defendant's constitutional right to judi
cial responsibility for the integrity of the jury trial, see United 
States v. Gainey, 85 S.Ct. 754, 380 U.S. 63 (1965), and should do 
so when the evidence as a whole makes it impossible for a rational 
jury to find the presumed fact beyond a reasonable doubt. 

Subdivision (2) provides the prosecution with the "bonus" of a 
court instruction on the relevance of the presumptive facts to the 
presumed fact. It also outlines the content of a proper charge, 
avoiding language that implies the defendant has a burden of pro-
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ducing evidence in rebuttal or alludes to a failure of the defendant 
to testify or explain away the facts that give rise to the presump
tion. 

It should be noted that a proper charge to the jury under this 
section makes no explicit reference to the statute that creates the 
presumption. This was deemed the "better practice" by the Su
preme Court in the Gainey case, supra. The present practice in 
Texas is to instruct the jury that certain facts are prima facie e1•i
dence of an element of an offense and then instruct on the mean
ing of "prima facie evidence," Spencer v. State, 227 S.W.2d 552 
(Tex.Crim.App.1950); or when the statute employs the word "pre
sume," to instruct that a certain fact is "presumed" unless rebut
ted by the defendant, Yates v. State, 152 S.W. 1064 (Tex.Crim. 
App.1913). A proper charge under this section simplifies the jury 
instruction by avoiding any mention of the technical terms "pre
sumption" or "prima facie" and thereby avoids the necessity for a 
court definition of these terms. 

CHAPTER 3. MULTIPLE PROSECUTIONS AND 
DOUBLE JEOPARDY 

Section 

3.01. Chapter Definition. 
3.02. Compulsory Joinder of Prosecutions for Offenses Arising out of 

Same Criminal Episode. 
3.03 Multiple Sentences Prohibited Following Convictions for Offenses 

Arising out of Same Criminal Episode. 
3.04. When Prosecution Barred by Former Prosecution for Offense Aris· 

ing out of Same Criminal Episode. 
3.05. When Prosecution Barred by Former Prosecution in Another Ju

risdiction. 
3.06. When Prosecution not Baned by Former Prosecution. 

Section 3.0 1. Chapter Definition 
In this chapter, unless the context requires a different definition, 

"criminal episode" means all conduct, including criminal solicitation 
and criminal conspiracy, incident to the attempt or accomplishment 
of a single criminal objective, even though the harm is directed to
ward or inflicted upon more than one person. 

Derivation: 

N.Y,Prop.Crim.Proc.Law § 20.10 

Attempt, see § 15.01. 
"Conduct" defined, see § 1.07. 
Conspiracy, see § 15.02. 
Solicitation, see § 15.03. 

Tex.Rev.Prop.Penal Code Pampl'l.-4 

Historical Note 

Cross References 
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Committee Comment 

The definition of "criminal episode," which replaces the "trans
action" concept of present law, must be read in context with the 
compulsory joinder of prosecutions requirement, Section 3.02. The 
purpose of the definition is to identify the conduct of a person for 
which, ordinarily, he may be prosecuted and punished but once, 
e~en though he has committed several separately defined offenses. 
Thus, the person will be tried and punished only once for his single 
criminal effort. The state, however, will be able to cha1·ge and try 
the person for all offenses which he may have committed in the 
criminal episode in the one criminal action. 

The criminal episode concept is not new to Texas law. The Tex
as courts have interpreted the statutes, currently C.C.P. art. 1.10. 
and constitution, Tex.Const. art. I, § 14, which speak in terms of 
the usame offense," as meaning the same "criminal transaction," 
which may involve the breach of several criminal statutes, see, e. 
g., Hirshfield v. State, 11 Tex.Ct.App. 207 (1881). And "criminal 
transaction" in turn has been interpreted to mean, generally, the 
"same act, acts, or omissions" rather than the same offense eo 
nomine, e. g., Hirshfield v. State, supra; Quitzow v. State, 1 
Tex.Ct.App. 47 (1876). Unfortunately, the courts have not been 
consistent in applying this definition, but at various times have 
defined it to mean (1) all acts committed at the same time and 
place, Seamster v. State, 283 S.W.2d 243 (Tex.Crim.App.1955); 
Ratcliff v. State, 38 S.W.2d 326 (Tex.Crim.App.1931); (2) one 
act, Eproson v. State, 122 S.W.2d 643 (Tex.Crim.App.1938): 
Coon v. State, 263 S.W. 914 (Tex.Crim.App.1924); (3) one act and 
one volition, Aven v. State, 253 S.W. 521 (Tex.Crim.App.1923); 
(4) one continuous transaction, Flynn v. State, 83 S.W. 206 (Tex. 
Crim.App.1904); and (5) all offenses involving the same evi
dence, facts, and elements, Thompson v. State, 244 S.W.2d 832 
(Tex.Crim.App.1952); Paxton v. State, 207 S.W.2d 876 (Tex. 
Crim.App.1948). Perhaps the best evidence of confusion in present 
law is found in the concurring opinion in Staples v. State, 175 
S.W. 1056, 1060 (Tex.Crim.App.1915), in which the judge said 
"and both transactions are based on the same transaction. 

It is difficult to state precisely how the "criminal episode" con
cept will change Texas law since it is impossible to find a uniform 
definition of the term "transaction" in the cases. However, the 
concept of "criminal episode" is probably broader than the "trans
action" concept since it includes preparatory offenses such as solic
itation and conspiracy and extends beyond "one act," or "all acts 
committed at the same time and place," or "one act and one voli
tion," to all conduct directed at a single criminal objective. 
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§ 3.02. Compulsory Joinder of Prosecutions for Offenses Arising 
out of same Criminal Episode 

(a) A defendant may be prosecuted in a single criminal action 
for all offenses arising out of the same criminal episode. 

(b) The state must join in a single criminal action all offenses 
arising out of the same criminal episode unless: 

( 1) the court severs one or more of the offenses under 
Code of Criminal Procedure Article 36.09; or 

(2) evidence to establish probable guilt of the offense for 
which a subsequent prosecution is sought was not known to 
the state at the time the former prosecution commenced; or 

(3) the offenses are not within the jurisdiction of a single 
court and the former prosecution did not originate in a 
county-level or district court. 

(c) If a judgment of guilt is reversed, set aside, or vacated, 
and new trial ordered, the state may not join in the new trial any 
offense required to be but not joined in the former prosecution 
unless evidence to establish probable guilt of that offense was not 
known to the state at the time the first prosecution commenced. 

Derivation: 
Fed.R.Crim.ProC'. 14 
N.Y.Prop.Crlm.Proc.Law § 20.20 
Ill.Stat.Ann, ch. 38, § 3-3 

Historical Note 

Cross References 

Admbsion of llllfHljudicntcll offcnscs, sec § 12.48. 
Aggregation of amounts in multiple thefts, see § 31.05. 
"Conviction" defined, sec § 1.07. 
Counts, sec C.C.P. art. 21.24, as amended. 
"Criminal cpisode" defined, see § 3.01. 
Defendant scYerancE:', see C.C.P. art. 36.09, as amended. 
Offense severance, sec C.C.P. art. 36.09, as amemled. 
Separate verdict for each count, sec C.C.P. art. 37.07, as amended. 

Committee Comment 

This section requires a single prosecution for all offenses arising 
out of the same criminal episode. The state may join in a single 
criminal action as many such offenses as it chooses, stating each 
offense in a separate count of the accusation, see C.C.P. art. 21.24, 
as amended, but it cannot later prosecute for other offenses aris
ing out of the same criminal episode unless one of the exceptions 
set out in Subsection (b) applies. 

Section 3.02 significantly changes Texas law. The problem now 
is one not of compulsory joinder but of permissive joinder, see, e. 
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g., Fears v. State, 178 S.W.2d 530, (Tex.Crim.App.l944); Jackson 
v. State, 98 S.W.2d 193 (Tex.Crim.App.l936). At present the 
state may charge the defendant in a single criminal action with 
multiple offenses arising out of the same relatively narrow "trans
action," but the state must elect a single theory of prosecution be
fore going to the jury, e. g., Beyer v. State, 356 S.W.2d 436 (Tex. 
Crim.App.1962) (dictum); Crawford v. State, 19 S.W. 766 (Tex. 
Crim.App.1892). Section 3.02, together with the expanded concept 
of "criminal episode," permits the state to prosecute a defendant 
for all related offenses in a single trial without the election re
quirement, and at the same time protects the defendant from the 
harassment of separate prosecutions. 

The "criminal episode" concept and this section change the 
present rules that allow separate prosecutions for conspiracy, Bai
ley v. State, 59 S.W. 900 (Tex.Crim.App.1900); Whitford v. State, 
6 S.W. 537 (Tex.Ct.App.1887), attempt, cf. Russell v. State, 255 S. 
W.2d 881 (Tex.Crim.App.1953); Byas v. State, 51 S.W. 923 (Tex. 
Crim.App.1899), and the completed offense; and for a lesser in
cluded offense following conviction of the greater offense, e. g., 
Chandler v. State, 231 S.W. 108 (Tex.Crim.App.1921) (conviction 
for unlawful sale of intoxicating liquor no bar to prosecution for 
unlawful possession of same liquor); Young v. State, 222 S.W. 
1103 (Tex.Crim.App.1920) (conviction of assault with pistol no bar 
to prosecution for unlawfully carrying same pistol). 

The exceptions to the compulsory joinder requirement of Subsec
tion (b) 1·ecognize that under certain circumstances joinder is un
just or impossible. 

Subsection (b)(1) which derives from Federal Rules of Crimi
nal Procedure 14, permits offense severance just as present Jaw 
permits defendant severance, see C.C.P. art. 36.09, as amended. 
Hopefully, however, the Court of Criminal Appeals will construe 
Section 3.02(b) (1) and C.C.P. art. 36.09, § 2, as amended, more 
liberally in the defendant's favor than the federal courts have con
strued Rule 14. 

Subsection (b) (2) is new and recognizes the necessity for an 
exccntion to the compulsory joinder rule when the state is unaware 
of or cannot prove one or more offenses arising from the same 
criminal episode. The term "state" is purposefully broad and cov
ers, for example, a peace officer, probation or parole officer, mag
ish·ate, and investigator employed by a prosecutor as well as the 
prosecutor himself. 

Subsection (b) (3) prevents a defendant from escaping prosecu
tion for a more serious offense by securing prosecution at an early 
date for a Jess serious one; it restates without significant change 
C.C.P. art. 28.13. However, Subdivision (3) does not except from 
compulsory joinder offenses arising out of the same criminal epi
sode committed in different counties: If a former prosecution for 
one or more of these offenses originated in a county-level or dis-
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trict court, subsequent prosecution for nonjoined offenses commit
ted in different counties is barred. 

Subsection (c) reinforces the compulsory joinder requirement by 
prohibiting the addition at a retrial of offenses arising out of the 
same criminal episode not joined in the original trial. It is analo
gous to the prohibition against increasing the severity of a sen
tence following reconviction, C.C.P. art. 42.08, as amended; cf. 
Robinson v. Beta, 426 F.2d 797 (5th Cir. 1970), and has the same 
rationale, to prevent discouragement of appeals. 

§ 3.03. Multiple Sentences Prohibited Following Convictions for 
Offenses Arising out of Same Criminal Episode 

If a defendant is adjudged guilty of more than one offense arising 
out of the same criminal episode, he may not be sentenced for more 
than one offense unless: 

(1) one or more of the offenses was severed from the former 
prosecution under Code of Criminal Procedme Article 36.09; or 

(2) evidence to establish probable guilt of the offense for 
which a separate sentence is sought was not known to the state at 
the time the former prosecution commenced; or 

(3) the offenses are not within the jurisdiction of a single 
court and the former prosecution did not originate in a county
level or district court; or 

( 4) the defendant is adjudged guilty of murder, aggravated 
rape, or aggravated sexual abuse, in which event his conduct to
ward each victim may be treated as a separate offense for sen
tencing purposes. 

Histol'ical Note 

Derivation: 

Xew 
Cf. N.Y.ReY.Pen.Law § 80.15 

Cross References 

A;:!gra,·ated rape, see § 21.03. 
Aggravated sexun1 abuse, sec § 21.05. 
Compulsory joinder of offenses, sec § 3.02. 
Concurrent and consccuth·e terms of imprisonment, sec § 12.45. 
"Conviction" defined, see § 1.07. 
"Criminal episode" defined, see § 3.01. 
Lesser included offenses, sec c.c.r. art. 37.09, as amended. 
l\Inrdcr, see § 19.02. 
Offense severance, see C.C.P. art. 36.09, § 2, as amended. 

Committee Comment 

The compulsory joinder requirement, Section 3.02, contemplates 
disposing of all offenses arising out of the same criminal episode 
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in a single trial; this requirement will expedite criminal trial 
dockets and protect the defendant from multiple prosecutions. If 
the state secures multiple convictions this section requires with 
four exceptions a single sentence, presumably for the most serious 
offense of which defendant was convicted, because the committee 
believes a defendant should be sentenced but once for what is a 
single course of criminal conduct. This requirement is analogous 
to present case law, which treats as a single conviction for habitual 
criminal purposes multiple judgments of guilt obtained at the same 
trial, Ex parte Atkinson, 288 S.W.2d 89 (Tex.Crim.App.l956), or 
arising out of the same transaction, Ellis v. State, 115 S.W.2d 660 
( Tex.Crim.App.193B). 

The first three exceptions to the multiple convictions-single sen
tence requirement, Subdivisions (1)-(3), track the exceptions to 
the compulsory joinder requirement of Section 3.02. The fourth 
exception, Subdivision (4), recognizes that certain offenses are so 
serious that a separate sentence is justified for each ; this excep
tion is reflected in present law, which excepts from the one trans
action equals one conviction rule offenses involving different vic
tims, except insofar as Spannell v. State, 203 S.W. 357 (Tex.Crim. 
App.l918), appears to equate one act and volition with a single of
fense. 

§ 3.04. When Prosecution Barred by Former Prosecution for 
Offense Arising out of Same Criminal Episode 

(a) If a defendant has been prosecuted for one or more offenses 
arising out of a criminal episode, a subsequent prosecution for the 
same or a different offense arising out of the same criminal episode 
is barred if : 

(1) the subsequent prosecution is for an offense that was or 
should have been tried under Section 3.02 in the former prosecu
tion; and 

(2) the former prosecution: 
(A) resulted in acquittal; or 

(B) resulted in conviction; or 

(C) was improperly terminated; or 
(D) was terminated by a final order or judgment for the 

defendant that has not been reversed, set aside, or vacated 
and that necessarily required a determination inconsistent 
with a fact that must be established to secure conviction in 
the subsequent prosecution. 

(b) There is an acquittal if the prosecution resulted in a finding of 
not guilty by the trier of facts or in a determination that there was 
insufficient evidence to warrant conviction. Notwithstanding Section 
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3.06(3), a finding of guilty of a lesser included offense is an acquittal 
of the greater offense even though the conviction for the lesser includ
ed offense is subsequently reversed, set aside, or vacated. 

(c) There is a conviction if the prosecution resulted in a judgment 
of guilt that has not been reversed, set aside, or vacated; a verdict of 
guilty that has not been reversed, set aside, or vacated and that is ca
pable of supporting a judgment; or a plea of guilty or nolo contend
ere accepted by the court. 

(d) There is an improper termination of prosecution if the termi
nation takes place before the verdict, is for reasons not amounting to 
an acquittal, and takes place after a jury has been impaneled and 
sworn to try the defendant or, if jury trial is waived, after the first 
witness is sworn. However, termination of prosecution is not improp
er if: 

(1) the defendant consents to the termination; or 

(2) the defendant waives his right to object to the termina
tion; or 

(3) the court finds and states for the record that the termina
tion is necessary because: 

Derivation: 

(A) it is physically impossible to proceed with the trial in 
conformity with law; or 

(B) there is a legal defect in the proceeding, not attribut
able to the state, that would make any judgment entered 
upon a verdict reversible as a matter of law; or 

(C) prejudicial conduct in or out of the courtroom, not 
attributable to the state, makes it impossible to proceed with 
the trial without injustice to the defendant or state; or 

(D) the jury is unable to agree upon a verdict, or upon 
probation or a sentence in a capital case; or 

(E) false statements of a juror on voir dire prevent a 
fair trial. 

Historical Note 

Ill.Stat.Ann. ch. 38, § 3-4 
N.Y.Prop.Crim.Proc.Law §§ 20.20, 20.30 

Cross References 

''Criminal episode" defined, see § 3.01. 
Compulsory joinder of offenses, see § 3.02. 
Former prosecution no bar to subsequent prosecution, see § 3.06. 
Jeopardy plea, see C.C.P. arts. 27.0:5 and 45.32, as amended. 
"'Law" defined, see § 1.07. 
Lesser included offenses, sec C.C.P. art. 37.00, as amended. 
Offense severance, see C.C.P. art. 36.09, § 2, as amended. 
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Committee Comment 
This section enforces the compulsory joinder requirement of Sec

tion 3.02 by barring subsequent prosecution of an offense that was 
or should have been joined in a former prosecution. The section 
also describes what constitutes a former prosecution, and three of 
the four concepts used to describe it, which are labeled "acquittal." 
"conviction," and "improper termination of prosecution," are noth
ing new to Texas law. 

Former Acquittal 
The concept of acquittal in Subsection (b) is somewhat broader 

than that in present law, which distinguishes between acquittal 
and conviction for jeopardy purposes, because this chapter's con
cept of "criminal episode" is broader than the present law's "same 
evidence" concept. Under present Jaw a former acquittal bars 
prosecution for a related offense only if the same evidence neces
sary to convict at the first trial is necessary to convict at the sec
ond, e. g., Vasquez v. State, 288 S.W.2d 100 (Tex.Crim.App.1956); 
Lytle v. State, 95 S.W.2d 391 (Tex.Crim.App.1936). Moreover, it 
is undear under the present statutes, C.C.P. arts. 1.11 and 27.05, 
whether an acquittal not on the merits bars subsequent prosecu
tion, although some cases indicate it does not, e. g., Spicer v. State, 
179 S.W. 712 (Tex.Crim.App.1915); Reynolds v. State, 124 S.W. 
931 (Tex.Crim.App.1910). 

This section abolishes the distinction between former acquittal 
and former conviction, and Subsection (b) makes clear that only a 
former acquittal on the merits is material for jeopardy purposes. 
The second sentence of Subsection (b) restates C.C.P. art. 37.14 to 
comply with Price v. Georgia, 90 S.Ct. 1757, 398 U.S. 323 (1970). 

Former Conviction 
Subsection (c) defines "conviction" for jeopardy purposes. The 

concept is broader than that in present law, again because this 
chapter's concept of "criminal episode" is broader than the present 
law's "transaction" concept, and unlike present Jaw the concept of 
"criminal episode" is the same whether it is an acquittal or convic
tion in question. 

Under present Jaw a defendant may not be convicted of more 
than one offense arising out of the same "transaction," Whitten v. 
State, 250 S.W. 165 (Tex.Crim.App.1923), and this one conviction
one transaction restriction is generally referred to as the "carv
ing" doctrine, see, e. g., Vick v. State, 397 S.W.2d 229 (Tex.Crim. 
App.1966); Nichols v. State, 386 S.W.2d 795 (Tex.Crim.App. 
1965). The carving doctrine was early explained by the Court of 
Criminal Appeals: 

When one transaction is presented to the government, which 
may include distinct criminal offenses by different names, the 
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government can carve but once. It can take the greater, and 
prosecute for that; or it can take the lesser offense, and pros
ecute for that; and a prosecution and conviction for either 
will equally be a bar to another subsequent prosecution for the 
other offense, which involve the same transaction. 

Herera v. State, 34 S.W. 944, 945 (Tex.Crim.App.1896). 

Improper Termination of Prosecution 
Subsection (d) prescribes when jeopardy attaches short of an ac

quittal or conviction. It does not significantly change present case 
law, which recognizes the plea of former jeopardy although it is 
not mentioned in the constitution, Tex.Const. art. I, § 14, or appli
cable statutes, C.C.P. arts. 1.10, 1.11, 27.05, 28.13; see, e. g., Mc
Afee \'. State, 363 S.W.2d 941 (Tex.Crim.App.1963); Gibson v. 
State, 83 S.W. 1119 (Tex.Crim.App.1904). 

Subsection (d) provides that jeopardy attaches when the jury is 
impaneled and sworn or, if jury trial is waived, when the first wit
ness is sworn for the state. Under present law, jeopardy attaches 
in a jury trial only after the defendant's plea is heard, Rameriz v. 
State, 352 S.W.2d 131 (Tex.Crim.App.1961); Seale v. State, 256 
S.W.2d 86 (Tex.Crim.App.1953). Federal law is consistent with 
Subsection (d), however, Downum v. United States, 83 S.Ct. 1033, 
372 U.S. 734 (1963), and it is thus probably constitutionally re
quired. 

The exceptions listed in Subdivisions (1)-(3), which specify 
when termination of a prosecution does not constitute jeopardy, 
generally conform to Texas law although the latter is not nearly so 
specific or precise. For example, C.C.P. art. 29.02 provides that a 
criminal action may be continued with consent of both parties in 
open court, DeYong v. State, 274 S.W.2d 406 (Tex.Crim.App. 
1944); Chamberlain v. State, 174 S.W.2d 604 (Tex.Crim.App. 
1943), but a defendant's mere silence or the consent of his counsel 
does not constitute consent to termination, compare, e. g., Davis v. 
State, 164 S.W. 686 (Tex.Crim.App.1942) and Hippe! v. State, 191 
S.W. 1150 (Tex.Crim.App.1917) with Mcintyre v. State, 360 S.W. 
2d 875 (Tex.Crim.App.), cert. denied, 83 S.Ct. 130, 371 U.S. 867 
(1962). C.C.P. art. 36.29 authorizes discharging the jury if a juror 
becomes too sick to continue, and art. 36.31 permits discharging a 
hung jury. See, e. g., Lindsey v. State, 393 S.W.2d 906 (Tex.Crim. 
App.1965); Villarreal v. State, 355 S.W.2d 516 (Tex.Crim.App.), 
cert. denied, 83 S.Ct. 127, 371 U.S. 867 (1962); Strickland v. State, 
336 S.W.2d 185 (Tex.Crim.App.1960). 

A recurring concept in Subdivision (3) is that if the state caus
es a defect or difficulty that necessitates termination of the trial, 
the termination is improper. This appears to be required by the 
fifth amendment as recently applied to the states by Benton v. 
Maryland, 89 S.Ct. 2056, 395 U.S. 784 (1969). 
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Collateral Estoppel 
This doctrine, seldom applied in the criminal Jaw, was recently 

accorded constitutional status in Ashe v. Swenson, 90 S.Ct. 1189, 
397 U.S. 436 (1970). Subsection (a) (2) (D) codifies the collateral 
estoppel doctrine, which is not recognized in present Jaw, Spannell v. 
State, 203 S.W. 357 (Tex.Crim.App.1918). Because of our general 
verdict practice, the doctrine will probably have limited application, 
but it could prevent the trial of a nonjoined or severed offense, see 
Section 3.02, when a fact necessary to prove that offense was 
found against the state in the earlier trial of a related offense. 

§ 3.05. When Prosecution Barred by Former Prosecution in An
other Jurisdiction 

If a defendant's conduct may establish the commission of one 
or more offenses within the concurrent jurisdiction of this state and 
of another jurisdiction, federal or state, a prosecution in the other ju
risdiction is a bar to subsequent prosecution in this state if either : 

(1) the former prosecution resulted in acquittal, conviction, or 
improper termination of prosecution, as those terms are defined 
in Section 3.04, and the subsequent prosecution is for an offense 
arising out of the same criminal episode unless evidence to estab
lish probable guilt of the offense for which subsequent prosecu
tion is sought was not known to this state at the time the first 
prosecution commenced; or 

(2) the former prosecution was terminated by a final order or 
judgment for the defendant that has not been reversed, set aside, 
or vacated and that necessarily required a determination incon
sistent with a fact that must be established for conviction in the 
subsequent prosecution. 

Hbtorloal lll' ote 

Derivation: 
JII.St."lt.Ann. ch. 38, I 3-4(c) 
:-o.Y.Prop.Crlm.Proc.Law I 20.30 

"Conduct" defined, see § 1.07. 
''Criminal episode" defined, see § 3.01. 
Former prosecution no bar to subsequent prosecution, ~cc § 3.06. 
Jcopanly plea, sec C.C.P. arts. 27.0:.; and 45.32, as nmcmlcd. 

Committee Comment 
This section parallels Section 3.04 but applies to former prosecu

tions in another jurisdiction. Present Jaw is similar as to former 
prosecution in another state, C.C.P. art. 13.23, but because this 
chapter's concept of "criminal episode" is broader than the present 
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law's "same evidence" and "transaction" concepts, Section 3.05 ex
pands the protection afforded a defendant prosecuted in another 
state. 

With regard to former federal prosecutions, the recent Texas 
cases of Hill v. State, 398 S.W.2d 944 (Tex.Crim.App.1966) and 
Garrett v. State, 387 S.W.2d 53 (Tex.Crim.App.1965), followed the 
Supreme Court's decision in Bartkus v. Illinois, 79 S.Ct. 676, 359 
U.S. 121 (1958), which permitted a state prosecution for bank rob
bery following an acquittal in federal court for the same robbery 
on the ground that the fifth amendment's jeopardy provisions did 
not apply against the states. Benton v. Maryland, 89 S.Ct. 2056, 
395 U.S. 784 (1969), of course, applied these provisions against the 
states and, although Benton did not expressly overrule Bartkus or 
its sire, United States v. Lanza, 43 S.Ct. 141, 260 U.S. 377 (1922), 
both are no longer viable and Section 3.05 accordingly steers the 
safer course by forbidding more than one prosecution for offenses 
arising out of the same criminal episode regardless of how many 
jurisdictions the conduct offends. 

§ 3.06. When Prosecution not Barred by Former Prosecution 
Except as provided in Section 3.04(b), a prosecution is not barred 

under Section 3.04 or 3.05 if: 
(1) the former prosecution was before a court that Jacked ju

risdiction over the defendant or the offense ; or 
(2) the former prosecution was procured by the defendant 

without the knowledge of the prosecuting attorney bringing the 
subsequent prosecution and with intent to avoid the sentence that 
might otherwise be imposed; or 

(3) the former prosecution resulted in a judgment of guilt 
held invalid in a subsequent proceeding on writ of habeas corpus, 
coram nobis, or similar collateral attack. 

Derivation: 
Ill.Stat.Ann. ch. 38, § 3-4(d) 
Model P.C. § 1.11 

Historical Note 

Cross References 

Compulsory joinder of offenses, see § 3.02. 
Former prosecution, see § 3.04. 
l!'ormer prosecution in another jurisdiction, see § 3.05. 
Lesser included offenses, see C.C.P. art. 37.09, as amended. 

Committee Comment 

This section preserves traditional law in Texas and elsewhere 
that permits subsequent prosecution if the court before which the 
former prosecution was conducted lacked jurisdiction, C.C.P. arts. 
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1.11, 27.05, 28.13; McAfee v. State, 363 S.W.2d 941 (Tex.Crim. 
App.1963); the former prosecution was fraudulently procured by 
defendant, Richardson v. State, 5 S.W.2d 141 (Tex.Crim.App.1928); 
or the former conviction was set aside on collateral attack, Ex 
parte Longoria, 280 S.W.2d 743 (Tex.Crim.App.1955); Marshall v. 
State, 166 S.W. 722 (Tex.Crim.App.1914). 

The exception to the application of this section, which prohibits 
prosecution for the greater offense following conviction for the 
lesser included offense even though the conviction was nullified, is 
necessitated by the decision in Price v. Georgia, 90 S.Ct. 1757, 398 
U.S. 323 (1970), and is explained in the comment to Section 3.04. 

36 



TITLE 2. GENERAL PRINCIPLES OF 
CRIMINAL RESPONSIBILITY 

CHAPTER 6. CULPABILITY GENERALLY 
Section 

6.01. Requirement of Voluntary Act or Omission. 
6.02. Possession as Voluntary Act. 
6.03. Criminal Responsibility for Omission. 
6.04. Requirement of Culpable Mental State. 
6.05. Definitions of Culpable Mental States. 
6.06. Application of Culpable Mental States. 
6.07. Causation: Criminal Responsibility for Causing a Result. 

Section 6.0 1. Requirement of Voluntary Act or Omission 
(a) A person does not commit an offense unless his criminal re

sponsibility is based on conduct that includes either a voluntary act 
or a conscious omission to perform a voluntary act when he is physi
cally capable of performing it. 

(b) A voluntary act is a bodily movement performed consciously 
as a result of effort or determination. 

Derivation: 
N.Y.Rev.Pen.Law §§ 15.00, 15.10 

"Act" defined, see § 1.07. 
"Conduct" defined, see § 1.07. 

Historical Note 

C1•oss References 

Criminal responsibility for omi~~iou, see § G.03. 
"Omission" defined, see § 1.07. 
Possession as act, see § 6.02. 

Committee Comment 
"In all criminal prosecutions the rule is elementary that to sus

tain a conviction two things must be established: (1) A criminal 
act; and (2) defendant's agency in the production of such act. 

Willard v. State, 11 S.W. 453 (Tex.Ct.App.1889). 
Section 6.01 codifies the first part of this elementary rule requir
ing a voluntary act or omission as a predicate to criminal responsi
bility. This rule may now have constitutional status, see Robinson 
v. California, 82 S.Ct. 1417, 370 U.S. 660 ( 1962), but in any event 
it has long been part of Texas criminal law. 

Note that (a course of) conduct need only include a voluntary 
act or omission to sustain criminal responsibility. If a drunk op
erates a motor vehicle, for example, he may not successfully defend 
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against a criminal homicide charge, on the ground he did not per
form a voluntary act, by proving he was unconscious when he ran 
down the victim. 

Subsection (b) defines "voluntary" and thus excludes involun
tary and unconscious conduct such as convulsion, reflex, and coma, 
see Bradley v. State, 277 S.W. 147 (Tex.Crim.App.1925) (sleep
walking). 

§ 6.02. Possession as Voluntary Act 
Possession is a voluntary act if the possessor knowingly obtains or 

receives the thing possessed or is aware of his control of the thing for 
a sufficient time to permit him to terminate his control. 

Derivation: 

N.Y.Rev.Pen.La.w I 15.00 

''Act"' defined, see§ 1.07. 
"'Possess" defined, s~e § 1.07. 

Hhtorioal Note 

Cro•• Reference• 

Committee Comment 
Although possession is often treated in the criminal law as the 

equivalent of an act, it is not strictly speaking a bodily movement 
so this section is necessary to treat it as such. 

The section does not determine whether an actor must know the 
nature of the thing possessed or just know that he possesses a 
thing; this issue is determined by the definition of the specific 
(possessory) offense involved, e. g., Rodriguez v. State, 372 S.W.2d 
541 (Tex.Crim.App.l963) (must know capsule possessed contained 
barbiturate). 

§ 6.03. Criminal Responsibility for Omission 
A person does not commit an offense if his criminal responsibility 

is based solely on an omission to perform a voluntary act unless: 
(1) the law defining the offense imposes criminal responsibili

ty for the omission; or 

(2) a duty to perform the omitted voluntary act is imposed by 
statute. 

Hlatorlcal Note 
Derivation: 

Fed. T'rop. Crim. Code § 301 
N.Y.Rev.Pen.Law U 15.00(3), 15.10 

Causation, see § 6.07 . 
.. Law" defined, see I 1.07. 
''Omlssion'' defined, see § 1.07. 

Cro•• Refereacea 
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Committee Comment 

This section codifies the criminal law's traditional reluctance to 
punish failure to act absent a clear imposition of duty to act on 
the actor, see Anderson Y. State, 11 S.W. 33 (Tex.Ct.App.1889). 

:llany offenses, of course, proscribe omissions to act, and when 
they do Subdh·ision (1) permits imposition of criminal responsibil
ity for the omission. Examples of such offenses include Sections 
25.03 \interference with child custody), 25.07 (criminal nonsup
port), 38.08 (permitting or facilitating escape), and 39.01 (official 
misconduct). 

If the offense itself does not penalize an omission, "there must 
be a violation of some duty l to perform the omitted act] imposed 
by law, directly or impliedly, and with which duty the defendant is 
especially charged. . " Anderson v. State, supra, 11 S. 
W. at 34. SubdiYision (2) codifies this common-law rule, but nar
rows it to encompass only duties imposed by statute. Thus, a hus
band who fails to feed his wife who is too ill to care for herself, or 
a mother who fails to feed her infant, may be convicted of criminal 
homicide (Chapter 19), if the failure causes the death of the wife 
or infant, because Family Code § 4.02 imposes a duty of support 
on the spouse and parent. On the other hand, a niece's failure to 
feed her invalid aunt, who starves to death as a result, is not 
guilty of criminal homicide because the niece has no statutory duty 
of support. Contractual duties, and those arising from a special 
relationship or fact situation, are thus excluded and will not sup
port the imposition of criminal responsibility. 

§ 6.04. Requirement of Culpable Mental State 
(a) Except as provided in Subsection (b), a person does not com

mit an offense unless he acts intentionally, knowingly, recklessly, or 
with criminal negligence, as the definition of the offense requires, 
with respect to each element of the offense. 

(b) If the definition of an offense does not prescribe a culpable 
mental state, a culpable mental state is nevertheless required unless 
the definition plainly dispenses with any mental element. 

(c) If the definition of an offense does not prescribe a culpable 
mental state, but one is nevertheless required under Subsection (b), 
intent, knowledge, or recklessness suffices to establish criminal re
sponsibility. 

Historical Note 
Derivation: 

!\".Y.Rev.Pen.Law B 15.10, 15.15(2) 
Cal.Prop.Pen.Code H 403, 40G, 407 

Cross References 

"Ell'ment of offense·· definc•d, sec § 1.07. 

39 



§ 6.04 PROPOSED PENAL CODE 

Committee Comment 
Subsection (a), in restating Penal Code art. 39, preserves for 

the new code the traditional mens 1·ea requirement of the criminal 
law. :Moreover, Subsection (b) imbues this requirement with the 
force of a presumption because, as the Court of Criminal Appeals 
aptly phrased it, "The punishment of one for an offense when he 
is able to show that the act was done without guilty knowledge or 
intent is contrary to the general principles of criminal law . 

. " Vaughn v. State, 219 S.W. 206, 208 (Tex.Crim.App. 
1919); cf. Lambert v. California, 78 S.Ct. 240, 355 U.S. 225 
(1957); Morissette v. United States, 342 U.S. 246 (1952). De
spite Subsection (b), of course, the legislature is free to dispense 
with the requirement of a culpable mental state-as it has done in 
creating the so-called strict liability offenses, e. g., Neill v. State, 
225 S.W.2d 829 ( Tex.Crim.App.1949) (adulterated food); Goodwin 
v. State, 138 S.W. 399 (Tex.Crim.App.1911) (speeding)-but its 
intent to eliminate mens rea must be manifest. See Stalling v. 
State, 234 S.W. 914 (Tex.Crim.App.1921); cf. Bloom v. Texas 
State Bd. of Pharmacy, 390 S.W.2d 252 (Tex.1965). 

If the definition of an offense is silent about whether a culpable 
mental state is an element of the offense, Subsection (b) presumes 
that one is and Subsection (c) requires that it amount at least to 
recklessness. The better reasoned cases from other jurisdictions 
have reached this result in interpreting the common-law authori
ties, see, e. g., People v. Angelo, 246 N.Y. 451, 159 N.E. 394 
(1927), although, as Professor Perkins points out, the majority of 
courts have not distinguished between criminal negligence (inad
vertent risk creation), and recklessness (conscious risk creation). 
R. Perkins, Criminal Law 760-761 (2d ed. 1969). The distinction 
is made explicit by Section 6.05, however, and, because of our tra
ditional reluctance to brand even grossly negligent conduct as 
criminal, the new code refuses to imply an intent to do so when the 
definition of an offense is silent about the requirement of a culpa
ble mental state. 

§ 6.05. Definitions of Culpable Mental States 
(a) A person acts intentionally, or with intent, with respect to the 

nature of his conduct or to a result of his conduct when it is his con
scious objective or desire to engage in the conduct or cause the result. 

(b) A person acts knowingly, or with knowledge, with respect to his 
conduct or to circumstances surrounding his conduct when he is aware 
of the nature of his conduct or that the circumstances exist. A per
son acts knowingly, or with knowledge, with respect to a result of his 
conduct when he is aware that his conduct is practically certain to 
cause the result. 
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(c) A person acts recklessly, or is reckless, with respect to circum
stances surrounding his conduct or the result of his conduct when he 
is aware of but consciously disregards a substantial and unjustifiable 
risk that the circumstances exist or the result will occur. The risk 
must be of such a nature and degree that its disregard constitutes a 
gross deviation from the standard of care that an ordinary person 
would exercise under all the circumstances as viewed from the actor's 
standpoint. 

(d) A person acts with criminal negligence, or is criminally negli
gent, with respect to circumstances surrounding his conduct or the re
sult of his conduct when he ought to be aware of a substantial and un
justifiable risk that the circumstances exist or the result will occur. 
The risk must be of such a nature and degree that the failure to per
ceive it constitutes a gross deviation from the standard of care that 
an ordinary person would exercise under all the circumstances as 
viewed from the actor's standpoint. 

Derivation: 
N.Y.Rev.Pen.Law § 15.05 
Cal.Prop.Pen.Code § 404 

'
1Conduct" defined, see § 1.07. 

Historical Note 

Cross References 

Pleading recklessness and criminal negligence-, sec C.C.P. art. 21.15, as amended 

Committee Comment 
Surely a major achievement of the Model Penal Code is its anal

ysis of the traditional mens rea concept and translation of that 
concept into four carefully defined terms. All of the recent penal 
code revisions, both proposed and enacted, have used this analysis 
and, with slight modification, the very terminology of the Model 
Penal Code. 

The terms defined in this section replace a welter of ambiguous 
and sometimes contradictory terms in the present Texas Penal 
Code. The committee identified 67 different terms used in the 
present law; these range from the traditional "intentionally," 
"willfully," and "maliciously;" to the redundant "knowingly and 
willfully," "purpose and intent," "negligence and carelessness," 
"willfully and wantonly," and "willful intent;" to the self-contra
dictory "willfully neglect" and "knowingly neglect." Moreover, 
Texas penal statutes seldom attempt a comprehensive and precise 
definition of the mens rea te1·ms used, leaving the courts to strug
gle with the problem of definition in specific cases with varying 
degrees of success, see, e. g., Cockrell v. State, 117 S.W.2d 1105 
(Tex.Crim.App.1938) (malice equated with recklessness) ; Bowers 
v. State, 7 S.W. 247 (Tex.Ct.App.l888) ("A willful act is one com-
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mitted with an evil intent, with legal malice, without reasonable 
grounds for believing the act to be lawful, and without legal justi
fication. A malicious act is one committed in a state of mind 
which shows a heart regardless of social duty, and fatally bent on 
mischief; a wrongful act intentionally done, without legal justifi
cation or excuse.''); Ex parte Cowden, 168 S.W. 539 (Tex.Crim. 
App.l914) (knowingly distinguished from willfully); Von Brown 
v. State, 322 S.W.2d 626 (Tex.Crim.App.l959) (willfully). 

The terms chosen to represent the four culpable mental states 
used to define offenses in the new code are of course familiar to 
Texas practitioners. Rather than introduce novel concepts, there
fore, this section analytically dissects the culpable mental states tra
ditionally used in the criminal law and distinguishes them one 
from the other; consolidates the 67 different terms currently in 
use to describe these culpable mental states ; and precisely and 
parsimoniously defines the resulting four terms used consistently 
throughout the new code to describe the mental element of each of
fense. 

One additional aid to analysis incorporated in the new code 
should be mentioned before discussing the definitions of the culpa
ble mental states set out in this section. The code distinguishes 
three types of offense elements: the nature of conduct, the cir
cumstances surrounding the conduct, and the result of the conduct. 
Although the definitions of most offenses prescribe the same cul
pable mental state for each type of element, some do not, and it is 
necessary to distinguish the types of elements to avoid confusing 
the proof requirements for these offenses. For example, Section 
30.03 defines criminal trespass as entering another's property 
knowing the entry is without the owner's consent (circumstances 
surrounding conduct) and reckless about whether the entry will 
frighten another (result of conduct). Another example is false 
imprisonment, Section 20.02: an intentional or knowing (nature of 
conduct) detention becomes a felony if it recklessly exposes the 
victim to a substantial risk of serious bodily injury or death (re
sult of conduct). 

Section 6.05(a) and (b) create a narrow distinction between act
ing intentionally and knowingly with respect to the nature of con
duct or the result of conduct. For example, the owner who burns 
down his apartment building to collect the insurance doesn't desire 
the death of his tenants, but he is practically certain it will occur. 
The distinction is immaterial for many offenses-murder, kidnap
ping, and arson may all be committed either intentionally or know
ingly-but certain offenses have traditionally required proof of a 
specific intent and the new code preserves this requirement. 

Recklessness, as defined in Subsection (c), differs markedly 
from knowingly. Recklessness is conscious risk creation; there is 
no desire that the risk occur nor an awareness that it is practically 
certain to occur. Thus the distinction, with respect to circum-
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stances surrounding the conduct, is between awareness (knowl
edge) of the existence of those circumstances and indifference 
(recklessness) as to whether they exist or not; and with respect to 
the result of conduct, the distinction is between practical certainty 
that the result will occur and indifference as to whether it will oc
cur or not. 

Whereas recklessness requires an awareness of risk, criminal 
negligence, defined in Subsection (d), does not require awareness, 
but instead inquires of the fact-finder whether the actor ought to 
have been aware of the risk. Criminal negligence is the least de
fensible basis for the imposition of criminal responsibility, and the 
commentators have debated for years the desirability of including 
it in a penal code. See, e. g., Hall, Negligent Behavior Should be 
Excluded from Penal Liability, 63 Colum.L.Rev. 632 (1963). The 
Model Penal Code and every other jurisdiction recently revising its 
penal law includes criminal negligence, however, and homicide 
caused by simple negligence has been an offense in Texas since 
1856. 

Subsection (d) does not preserve the definition of (simple) neg
ligence now found in Penal Code art. 1233 (negligent homicide). 
Rather, before a person may be branded either reckless or crimi
nally negligent under the new code, the state must prove that ( 1) 
the risk he perceived or ought to have perceived was both substan
tial and unjustifiable, and (2) his disregard of the risk or failure 
to perceive it constituted a gross deviation from the ordinary 
standard of care. Under these definitions, for example, a surgeon 
would not be either reckless or criminally negligent in attempting 
a life-saving operation during the course of which the patient died 
even though the chance of success was far less than 50 percent; 
the risk, although substantial, was not unjustifiable. Nor would a 
motorist's striking another automobile suddenly entering a freeway 
from an access road constitute criminal negligence: his failure to 
perceive the risk of the other car's presence was not a gross devia
tion from the ordinary standard of care. 

The adjectives "substantial," uunjustifiable," and "gross" in the 
definitions of recklessness and criminal negligence are admittedly 
vague and intended only to focus on the judgmental factors the 
fact-finder must weigh in deciding whether a person's disregard of 
or failure to perceive a risk was serious enough to merit the con
demnation of the criminal law. As forthrightly stated by the Mod
el Penal Code reporter, 

Some principle must be at·ticulated, however, to indicate 
what final judgment is demanded after everything is weighed. 
There is no way to state this value-judgement that does not 
beg the question in the last analysis; the point is that the 
jury must evaluate the conduct and determine whether it 
should be condemned. This formulation is de
signed to avoid the difficulty inherent in defining culpability 
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in terms of culpability, but the accomplishment seems hardly 
more than verbal ; it does not really avoid the tautology or 
beg the question less. . • . 

• The jury must find fault and find it was substantial; 
that is all that either formulation says or, we believe, that can 
be said in legislative terms. 

Model P.C. § 2.02, Comment at 125-26 (Tent. Draft No.4, 1955). 

The standard formulated to assist in making this value judg
ment, "the standard of care that an ordinary person would exercise 
under all the circumstances as viewed from the actor's standpoint," 
is both objective and subjective and is quite similar to art. 1233's 
"a man of ordinary prudence under like circumstanc
es." 

§ 6.06. Application of Culpable Mental States 
If the definition of an offense prescribes a culpable mental state 

but does not specify the conduct, circumstances surrounding the con
duct, or result of the conduct to which it applies, the culpable mental 
state applies to each element of the offense. 

Derivation: 
N.Y.Rev.Pen.Law 

§ 15.15 
Cal.Prop.Pen.Code § 405 

Historical Note 

Cross References 

"Elemeut of offense'' defined, see § 1.07. 

Committee Comment 
This section resolves the ambiguity, frequently encountered in 

criminal statutes, as to which elements of an offense the culpable 
mental state applies. For example, Penal Code art. 1350, proscrib
ing malicious mischief, provides that "[i]t shall be unlawful for 
any person to willfully injure or destroy, or attempt to injure or 
destroy, any property without the consent of the 
owner. Does the culpable mental state "willfully" 
modify only "injure or destroy" in this statute, or does it modify 
"without the consent of the owner" as well so the state to convict 
must prove the actor knew he didn't have the owner's consent? 
Section 6.06 answers this question, when the term describing the 
culpable mental state does not syntactically modify the conduct, 
circumstances surrounding the conduct, or result of the conduct in 
the definition of the offense, by providing that the culpable mental 
state applies to each of these types of elements of the offense. 

§ 6.07. Causation: Criminal Responsibility for Causing a Result 
(a) Subject to the additional requirements in Subsections (b) and 

(c), an element of an offense requiring that an actor cause a result is 
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established if the result would not have occurred as it did but for the 
actor's conduct. 

(b) If the offense requires that the actor intentionally or knowing
ly cause a result, he is criminally responsible for the result if the re
sult that actually occurred: 

(1) was desired or contemplated, whether the desire or contem
plation extended to natural events or the conduct of another; or 

(2) was desired or contemplated and occurred in a manner not 
too accidental, or by a means not too dependent on another's voli
tional act, to have a just bearing on the actor's criminal respon
sibility or the gravity of his offense. 

(c) If the offense requires that the actor recklessly or with crimi
nal negligence cause a result, he is criminally responsible for the re
sult if the result that actually occurred: 

(1) was within the risk perceived or that which should have 
been perceived, whether the risk extended to natural events or 
the conduct of another ; or 

(2) was within the risk perceived or that which should have 
been perceived and occurred in a manner not too accidental, or 
by a means not too dependent on another's volitional act, to have 
a just bearing on the actor's criminal responsibility or the gravi
ty of his offense. 

(d) An actor is nevertheless criminally responsible for causing a 
result if the only difference between what actually occurred and what 
he desired, contemplated, or risked is that a different person or prop
erty was injured, harmed, or otherwise affected. 

Derivation: 
Cal.Prop.Pen.Code § 4.08 
Ha,vaii Prop.Pen.Code §§ 214-217 
!\'lodel P.C. § 2.03 

"'Act" defined, see § 1.07. 
Aiding suicide, see § 22.05. 
Attempt, see § 15.01. 
Complicity, see ch. 7, subch. A. 
"Conduct" defined, see § 1.07. 

Historical Note 

Cross References 

Culpable mental states defined, see § 6.05. 
Felony murder, see § 19.02. 
Party to felony murder, see § 19.02. 

Committee Comment 
The causal connection between criminal conduct and a proscribed 

result (usually some harm to person or property) is clear in the 
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great mine-run of cases. When the actor points a pistol at the vic
tim, pulls the trigger, and the victim falls dead, there is no ques
tion of causal connection and the trial court does not charge on the 
causal issue. 

When some agency in addition to the actor contributes to the 
proscribed result-for example, when the actor shoots X with in
tent to kill him, but wounds him instead, and X then dies in a traf
fic collision on the way to the hospital-a causal relation issue is 
sometimes presented. A few current statutes, Penal Code arts. 
1199, 1202, 1203, 1260, attempt to resolve some of these issues, but 
for the most part Texas courts have been forced to decide cause 
questions in terms of the tort doctrine of proximate causation, see, 
e. g., Anderson v. State, 252 S.W.2d 189 (Tex.Crim.App.l952); 
Criswell v. State, 208 S.W.2d 896 (Tex.Crim.App.1948); Taylor v. 
State, 55 S.W. 961 (Tex.Crim.App.l900). The objective of Section 
6.07 is "to free the [penal] law from the encrusted precedents on 
'proximate causation,' offering a principle that will permit both 
courts and juries to begin afresh in facing problems of this kind." 
M.P.C. § 2.03, Comment at 135 (Tent. Draft No.4, 1955). 

Cause in Fact 
Section 6.07 (a) states the requirement of cause in fact in terms 

of the universally applied "but for" test, see R. Perkins, Criminal 
Law 687-90 (2d ed. 1969). One rarely need look beyond Subsec
tion (a) to find the required causal relationship; in fact, common 
sense assumes the existence of a causal connection, because of the 
unbroken sequence of criminal conduct and resulting harm, in the 
great majority of criminal cases. In the statistically few fact situ
ations in which the result occurs in a manner or by a means not 
intended, contemplated, or risked, Subsections (b) and (c) focus on 
the judgmental factors the trier of facts must consider to deter
mine whether the actor is criminally responsible (and the degree 
of his responsibility) for the result as it actually occurred. In this 
connection, it should be noted that the first clauses of Subsections 
(b) (1) and (c) (1) state the obvious-if the actor desires, con
templates, or risks a specific result, and the result occurs, natural
ly he is criminally responsible for the result-but the clauses are 
necessary for a complete statement of the principle and serve as a 
predicate for Subsections (b) (2) and (c)(2), which deal with the 
variance problem. 

Motivational Cause 
The second clauses of Subsections (b) (1) and (c)( I), although 

also perhaps unnecessary in light of the complicity provisions of 
this code, are included to make clear that one does not escape crim
inal responsibility for a result merely because he uses another per
son or some natural force to accomplish the result. The actor who 
uses a child unknowingly to administer poison to the actor's victim 
is criminally responsible under the traditional complicity theory 
codified in Section 7.02. Likewise is the actor who sets a spring 
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gun along a path frequented by his victim, intending to kill him, 
or who imprisons his victim in a storm sewer during a heavy thun
dershower: the actor causes the death of his victim, by gunshot 
and drowning, and is criminally responsible for murder in each 
case. 

Motivational cause problems have arisen most often in Texas in 
the context of the felony murder doctrine, e. g., Taylor v. State, 55 
S.W. 961 (Tex.Crim.App.l900); Buckley v. State, 181 S.W. 729 
(Tex.Crim.App.1915), but in two cases the Court of Criminal Ap
peals was required to decide whether aiding another to commit sui
cide made the aider a party to the suicide, i. e., guilty of criminal 
homicide; the court found no criminal responsibility in each case, 
Grace v. State, 69 S.W. 529 (Tex.Crim.App.l902); Sanders v. 
State, 112 S.W. 68 (Tex.Crim.App.l908). This code deals explicit
ly with these two narrow but recurring causal relation problems in 
Sections 19.02 (felony murder and complicity in felony murder) 
and 22.05 (aiding suicide). 

Variance Between Manner or Means Desired, Contemplated, or 
Risked and Result as it Actually Occurred 

A particular result (e. g., death, destruction of property, a false 
statement) is a material element of most offenses in this code. To 
convict of such an offense, therefore, requires the state to prove 
beyond a reasonable doubt that ( 1) the result actually occurred and 
that (2) the defendant intentionally, knowingly, recklessly, or with 
criminal negligence-depending on the culpable mental state re
quired for the offense-caused the result. In Criswell v. State, 
208 S.W.2d 896 (Tex.Crim.App.1948), for example, defendant was 
prosecuted for murder, but convicted of aggravated assault, when 
he slapped the victim in an auto repair garage and the latter stag
gered back into a parked car, fell to the floor, and fractured his 
hip, dying seven days later from complications resulting from the 
fracture. The Court of Criminal Appeals properly reversed the 
aggravated assault conviction, holding that the fractured hip was 
not a proximate result of defendant's slap. A sounder analysis, 
and the one the court hopefully will use under this code, is that the 
state failed to prove that defendant desired, contemplated, or 
risked causing serious bodily injury (the fractured hip), and thus 
was not guilty of aggravated assault. 

If an actor has the requisite culpable mental state with regard 
to a proscribed result, but because of an additional cause the result 
occurs in a manner or by a means different from what he desired, 
contemplated, or risked, Subsections (b) (2) and (c) (2) set out 
the factors the trier of facts must consider in determining whether 
to hold the actor criminally responsible for the I'esult as it actually 
occurred. Presently, the four articles of the Penal Code dealing 
purely with causal connection single out for resolution only a few 
causal problems. Articles 1202 and 1203 specify that the victim's 
or a physician's gross neglect cuts the causal chain between a non-
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mortal wound and the victim's subsequent death, see, e. g., Noble v. 
State, 113 S.W. 281 (Tex.Crim.App.l908); Lerma v. State, 200 S. 
W.2d 635 (Tex.Crim.App.l947). Article 1199 requires that death 
result within a year from poisoning to constitute murder, and art. 
1260 provides that death occurring more than three months after 
infliction of the wound in a duel is not murder. Section 6.07 re
jects these special cause rules, and does not, for example, impose 
any purely temporal limitation on the length of the causal chain. 
Rather, the section asks the trier of facts whether it is just to hold 
the actor criminally responsible for the proscribed result even 
though, because of an additional cause, it occurred in a manner or 
by a means he did not desire, contemplate, or risk. The standards 
for determining justness are whether the manner of occurrence 
was too accidental or the means of occurrence too dependent on an
other's conduct. The few Texas cases discovered that have consid
ered possible breaks in the causal chain have all turned on the 
presence or absence of an intervening human agent, e. g., Ander
son v. State, 252 S.W.2d 189 (Tex.Crim.App.1952) (negligent mo
torist); Lerma v. State, supra (medical malpractice); Edge v. 
State, 164 S.W.2d 677 (Tex.Crim.App.1942) (victim's drug addiction 
and defendant's poison), but the reference to intervention by acci
dental or natural forces is desirable for a complete statement of the 
governing principles. 

It should be noted that if an actor intentionally engages in con
duct, but the proscribed result comes about in a manner or by a 
means he did not desire or contemplate, he will nevertheless be 
guilty of a lesser included offense, usually a criminal attempt un
der Section 15.01. The phrase "gravity of his offense" in Subsec
tions (b) (2) and (c) (2) emphasizes this point and makes clear, 
for example, that an actor who shoots another with intent to kill, 
but inflicts a nonmortal wound, whereupon the other dies a week 
later in the hospital when it is burned to the ground by a maniac 
-that although the actor is not guilty of murder, he is guilty of 
attempted murder. 

Transferred Intent 
Subsection (d) preserves a narrow version of the transferred in

tent doctrine now applied, although from a different statutory 
base, by the better-reasoned Texas cases, e. g., Hayes v. State, 353 
S.W.2d 25 (Tex.Crim.App.1962); Covert v. State, 113 S.W.2d 556 
(Tex.Crim.App.1938). If an actor shoots with intent to kill X, but 
misses and unintentionally kills Y, he is guilty of murder under 
Subsection (d)-as he would be under the law of every American 
jurisdiction. 

Penal Code arts. 42-44 codify the common-law doctrine of con
structive or implied malice, a doctrine for the most part emphati
cally rejected by this code. The only features of the doctrine re
tained are the felony murder rule, Section 19.02, and the rule of 
transferred intent, this Section 6.07(d). 
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CHAPTER 7. CRIMINAL RESPONSIBILITY FOR 
CONDUCT OF ANOTHER 

SUBCHAPTER A. COMPLICITY 

Section 
7.01. Parties to Offenses. 
7.02. Criminal Responsibility for Conduct of Another. 
7.03. Criminal Responsibility for Facilitation of Felony. 
7.04. Defenses Excluded. 
7.05. Defenses Available. 

SUBCHAPTER B. CORPORATIONS AND ASSOCIATIONS 

7.21. Subchapter Definitions. 
7.22. Criminal Responsibility of Corporation. 
7.23. Criminal Responsibility of Association. 
7.24. Defense to Criminal Responsibility of Corporation or Association. 
7.25. Criminal Responsibility of Person for Conduct in Behalf of Corpo-

ration or Association. 

SUBCHAPTER A. COMPLICITY 

Section 7.01. Parties to Offenses 
(a) A person is criminally responsible as a party to an offense if 

the offense is committed by his own conduct, by the conduct of anoth
er for which he is criminally responsible, or by both. 

(b) Each party to an offense may be charged with commission of 
the offense. 

Derivation: 
Ill.Stat.Ann. ch. 38, § 5-l 
Model P.C. § 2.06(1) 

Complicity, see § 7.02. 

Historical Note 

Cross References 

Criminal responsibility of corporation and association, see subch. B. 
Facilitation of felony, see § 7.03. 
Hindering apprehension or prosecution, see § 38.05. 

Committee Comment 

This section abolishes the distinction between "principals" and 
"accomplices." The reason for the distinction at common law was 
probably to mitigate the extraordinary severity of penalties with 
respect to nonperpetrating parties to crime. However, this distinc
tion proved elusive and was abolished in England in 1848, and has 
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been repeatedly criticized in Texas, see Carlisle v. State, 21 S.W. 
358 (Tex.Crim.App.1893); McClelland v. State, 373 S.W.2d 674 
(Tex.Crim.App.l963). Since Penal Code art. 72 provides the same 
punishment for principals and accomplices, the distinction is vir
tually without significance and creates unnecessary burdens of 
pleading and proof for the prosecution. 

This code does not employ the terms "principal" or "accom
plice;" rather, Section 7.01 provides that one may be charged as a 
party to the commission of an offense if he is criminally responsi
ble for the conduct of another who perpetrates the offense. Sec
tions 7.02 and 7.03 then provide the standards for determining this 
vicarious responsibility. 

It should be noted that "accessories" are not included as parties. 
Accessorial criminal conduct is considered interference with the 
administration of justice and dealt with as a separate offense in 
Section 38.05 (hindering apprehension or prosecution). 

§ 7.02. Criminal Responsibility for Conduct of Another 
(a) A person is criminally responsible for an offense committed by 

the conduct of another if: 
( 1) acting with the kind of culpability required for the of

fense, he causes or aids an innocent or irresponsible person to 
engage in conduct prohibited by the definition of the offense; or 

(2) acting with intent to promote or assist the commission of 
the offense, he solicits, directs, aids, or attempts to aid the other 
person to commit the offense; or 

(3) having a legal duty to prevent commission of the offense 
and acting with intent to promote or assist its commission, he 
fails to make a reasonable effort to prevent commission of the 
offense. 

(b) A coconspirator is not a party to an offense committed by the 
conduct of another unless he is criminally responsible for the offense 
under Subsection (a). 

Derivation: 
Ill.Stat.Ann. ch. 38, § 5-2 

Cau~ation, sec § 6.07. 
Conspiracy, sec § 15.02. 

Historical Note 

Cross References 

Criminal respons.ibility of corporation and association, see subch. B. 
Facilitation of fl•lony, !'iCC § 7.03. 
Felony munler, s.-r § 1!>.02. 
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Committee Comment 
This section establishes three tests under which a person may be 

convicted of an offense committed by another because of complicity 
in the commission of the offense. 

Subsection (a) (1) is a codification and clarification of present 
law regarding complicity in an offense committed by an innocent 
or irresponsible agent, sec Penal Code art. 68. It is a specific ap
plication of one of the several general principles of causation set 
out in Section 6.07, and is included here to provide a broader range 
of culpability than that provided, in Subsections (a) (2) and (a) 
(3), when responsible persons are involved in the commission of 
the offense. Thus, when an offense may be committed recklessly 
or with criminal negligence, one who acts recklessly or with crimi
nal negligence through the agency of an innocent or irresponsible 
person is criminally responsible for that person's conduct. See 
Brewer v. State, 143 S.W.2d 599 (Tex.Crim.App.1940) (murder 
conviction apparently based on defendant's recklessness in allowing 
drunken companion to drive car). 

Subsection (a) (2) sets out the basic test of complicity and re
places Penal Code arts. 65, 66, 67, 69, and 70, which designate per
petrators and nonperpetrators either "principals" or "accomplices." 
It does not substantially change the present complicity test; rath
er, it specifies that complicitous conduct must be accompanied by 
"intent to promote or assist the commission of the offense," where
as the present articles enumerate a few circumstances and situa
tions from which it is reasonable to infer such an intent. 

Subsection (a) (3) makes one a party who aids the commission 
of the offense by inaction. Thus, a night watchman or policeman 
can be a party to an offense by purposely neglecting his duty, if he 
does so with intent to assist the perpetrating party. 

Subsection (b) is included to distinguish clearly between com
plicity as a basis of criminal responsibility and the inchoate of
fense of criminal conspiracy. The present Texas law is usually 
stated to be: 

Each conspirator is responsible for everything done by his 
coconspirators which follows incidentally in the execution of 
the common design as one of its probable and natural conse
quences, even though it was a collateral act or was not intend
ed as a part of the original or common plan 

2 Branch, Tex.Pen.Code Ann.§ 719, at 7 (Supp.1968). 

In other words, membership in a conspiracy has been invoked as 
the theoretical basis of criminal responsibility for the conduct of 
another, even if the other's offense was not the object of the con
spiracy. 

In this code criminal conspiracy is defined as an inchoate of
fense and is punishable as one grade less than the object felony of 
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the conspiracy-e. g., conspiracy to commit a first degree felony is 
a second degree felony; see Section 15.02. However, if the con
spiracy results in a completed offense, the criminal responsibility 
of nonperpetrators for the completed offense must be determined 
according to the complicity test of this section. Me1·e membership 
in a conspiracy is not the basis of responsibility for all substantive 
offenses committed pursuant to the conspiracy, although a mem
ber's conduct pursuant to the conspiracy may in many cases satisfy 
the requirements of this section. 

A cofelon's criminal responsibility for felony murder is specially 
dealt with in the murder section, 19.02, and explained in the com
ment to that section. 

§ 7.03. Criminal Responsibility for Facilitation of Felony 
(a) An individual, corporation, or association is criminally respon

sible for the facilitation of a felony if, knowing that another intends 
to commit a specific felony, he knowingly furnishes substantial assist
ance in the commission of the felony. 

(b) The facilitation of the commission of a capital felony is a felo
ny of the first degree. The facilitation of the commission of a felony 
of the first degree is a felony of the second degree. The facilitation 
of a felony of the second or third degree is a Class A misdemeanor. 

Historical Note 

Derivation: 
N.Y.Rev.Pen.Law §§ 115.00, 115.05 

Cross Reference• 

"Association" defined, see § 1.07. 
Complicity, see § 7.02. 
Criminal responsibility of corporation aud association, see subch. B. 
Lesser included offenses, see C.C.P. art. 37.00, as amended 

Committee Comment 
This section recognizes a lesser degree of criminal responsibility 

than that of a party under Section 7.02. Although formulated as a 
substantive offense, the section states a theory of vicarious respon
sibility because it applies to a person who facilitates criminal con
duct of another by knowingly furnishing substantial assistance to 
the perpetrator of a felony, but who lacks the intent to promote or 
assist in the felony's commission. The section is new to Texas 
law. 

Lacking a lesser degree of complicity, juries and courts have had 
to choose between full responsibility or none at all. For example, 
in Rives v. State, 77 S.W.2d 1049 (Tex.Crim.App.1935) and Mc
Lendon v. State, 124 S.W. 637 (Tex.Crim.App.1910), convictions 
were reversed even though the facts established that substantial 
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assistance was rendered by defendants. On the other hand, in Per
ez v. State, 398 S.W.2d 130 (Tex.Crim.App.1965) and Jackson v. 
State, 298 S.W.2d 837 (Tex.Crim.App.1957), convictions as princi
pals were affirmed even though defendants lacked the degree of 
culpability ordinarily required of principals or accomplices. 

In practice a facilitator will probably be charged as a party, but 
his conviction as a facilitator will be authorized by C.C.P. art. 37.-
08, as amended, if his degree of complicity is insufficient to war
rant conviction as a party. 

The stepped down penalties for facilitation reflect the lesser 
culpability of the facilitator as compared with that of a full
fledged party. 

§ 7.04. Defenses Excluded 

In a prosecution in which an actor's criminal responsibility is based 
on the conduct of another, the actor may be convicted on proof of 
commission of the offense and that he was a party to or facilitated its 
commission, and it is no defense: 

(1) that the actor belongs to a class of persons who by defini
tion of the offense is legally incapable of committing the offense 
in an individual capacity; or 

(2) that the person for whose conduct the actor is criminally 
responsible has been acquitted, has not been prosecuted or con
victed, has been convicted of a different offense or of a different 
type or class of offense, or is immune from prosecution. 

Historical Note 

Derivation: 

N.Y.Rev.Pen.Law § 20.05(2), (3) 

C1•oss References 

Complicity, sec § 7.02. 
Criminal responsibility of corporation ami association, see subch. B. 
Facilitation of felony, see § 7.03. 

Committee Comment 
Subdivision (1) of this section restates well-established Texas 

law. A person may be guilty of an offense he could not commit 
personally if he procures, aids, or facilitates another to commit it. 
Thus, a woman was convicted of rape when she assisted a man to 
commit it, Heitman v. State, 180 S.W. 701 (Tex.Crim.App.1915), 
and a man was convicted of rape of his own wife when he procured 
another to commit the offense, Kitchen v. State, 276 S.W. 252 
(Tex.Crim.App.1925). A private individual was convicted under a 
statute making it an offense for a public officer to misapply public 
money when he acted with the officer in committing the offense, 
Quillin v. State, 187 S.W. 199 (Tex.Crim.App.l916). 
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Subdivision (2) likewise continues present law. In Martindale 
v. State, 254 S.W.2d 132 (Tex.Crim.App.l953), for example, the 
court held that coprincipals could be indicted and prosecuted either 
jointly or separately and the acquittal of one was no bar to the 
trial and conviction of another. Penal Code art. 80 provides the 
same rule in regard to accomplices. 

§ 7.05. Defenses Available 
(a) Unless otherwise provided by law, it is a defense to a prosecu

tion in which an actor's criminal responsibility is based on the con
duct of another: 

(1) that the actor is a victim of the offense; or 
(2) that the offense is so defined that the actor's conduct is 

inevitably incident to its commission. 
(b) It is an affirmative defense to a prosecution in which the ac

tor's criminal responsibility is based on the conduct of another, which 
the actor must prove by a preponderance of evidence, that, under cir
cumstances manifesting a voluntary and complete renunciation of his 
criminal objective, the actor withdrew from participation in the of
fense before its commission and made a substantial effort to prevent 
its commission. 

(c) For purposes of Subsection (b), renunciation is not voluntary 
and complete if it is motivated in whole or part: 

(1) by circumstances not present or apparent at the inception 
of the actor's course of conduct that increase the probability of 
detection or apprehension or that make more difficult the accom
plishment of the criminal objective; or 

(2) by a decision to postpone the criminal conduct until anoth
er time or to transfer the criminal effort to another but similar 
objective or victim 

Historical Note 

Derivation: 
Ill.Stat.Ann. ch. 38, § 5-2(c) 

Cross References 

AffirmntiYe defense explained, see § 2.04. 
Complicity, see § 7.02. 
Criminal responsibility of corporation and association, see subch. B. 
DcfC'nse explained, see § 2.03. 
Facilitation of felony, sec § 7.03. 
''Law" defirwd, see § 1.07. 

Committee Comment 
Section 7.05(a) (1) limits certain applications of the complicity 

principles set out in Sections 7.02 and 7.03. The consenting female 
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in statutory rape, a business man who yields to the extortion of a 
racketeer, and the parent who pays ransom to a kidnapper either 
promote or facilitate the commission of the offense, but their sta
tus as victims, even though they be "willing" victims, should bar 
application of the complicity principles. 

For other offenses which necessarily require the conduct of at 
least two parties, this code occasionally makes distinctions between 
the criminal responsibility of the complicitous parties. Thus the 
conduct of prostitutes is inevitably incident to the offenses of pan
dering and managing a whorehouse, but the promotion of prostitu
tion offenses in this code, Sections 43.03---43.05, do not contemplate 
holding the prostitute criminally responsible for those offenses. 
Similarly, the responsibility of a purchaser of narcotics for the un
lawful sale, of the previously unmarried party to a bigamous mar
riage, and of the woman who has an abortion, is dealt with in the 
provisions treating those offenses. Subsection (a) (2) simply ren
ders the general complicity provisions inapplicable to those offens
es which by definition require more than one person to commit 
them. 

Present Texas law usually reaches the same result for such of
fenses. For example, in Willingham v. State, 25 S.W. 424 (Tex. 
Crim.App.l894), the court refused to impose criminal responsibili
ty on the female subject of an abo1·tion. And prior to the 1943 
amendments to the vagrancy articles, the court exempted patrons 
of prostitutes from criminal responsibility for prostitution, Lin
genfelter v. State, 163 S.W. 981 (Tex.Crim.App.1913). 

Subsections (b) and (c) provide the defense of renunciation of 
complicity. This is a new concept in Texas law, although it has 
undoubtedly been a factor considered by prosecutors and grand ju
ries in deciding whether to prosecute. 

The object of the defense is to extend the deterrent effect of the 
law beyond the point where the defendant's conduct has already es
tablished his complicity. If the defendant withdraws from the 
criminal enterprise and acts to prevent the commission of the of
fense, the offense may be prevented. Furthermore, if the defend
ant experiences a change of heart because of repentance, timidity, 
or a reappraisal of the consequences of completing the offense, and 
acts to prevent its commission, he evidences a lack of criminality 
which should be acknowledged. 

Actual prevention of the offense is not an absolute requisite to 
establishing the defense; rather, efforts to prevent the offense 
should be viewed as objective evidence of the actor's renunciation. 
Giving timely notice to law enforcement authorities or to the vic
tim may suffice to establish renunciation. 

Subsection (c) limita the renunciation defense to those changes 
in the actor's purpose which evidence repentance or change of 
heart. The subsection also enumerates common factors which de
stroy a renunciation defense. 
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SUBCHAPTER B. CORPORATIONS AND ASSOCIATIONS 

Section 7 .21. Subchapter Definitl.ou 
In this subchapter, unless the context requires a different defini

tion: 

(1) "Agent" means a director, officer, employee, or other per
son authorized to act in behalf of a corporation or association. 

(2) "High managerial agent" means: 
(A) a partner in a partnership; 

Derivation: 

(B) an officer of a corporation or association; 
(C) an agent of a corporation or association who has du

ties of such responsibility that his conduct reasonably may 
be assumed to represent the policy of the corporation or as
sociation. 

Historical Note 

N.Y.Rev.Pen.Law § 20.20 
li!.Stat.Ann. ch. 38, I 5-Hc) 

Cross References 

"Association" defined, see § 1.07. 
Criminal responsibility of agent or high managerial agent for his own act, s<!e § 7.25. 
Criminal responsibility of corporation or association for act of agent or high man-

agerial agent, see § 7.22. 
Defense of due care by high managerial agent in criminal prosecution of corpora

tion, see § 7.24. 

Committee Comment 
The definitions of "agent" and "high managerial agent" describe 

the persons for whose conduct a corporation or association may be 
held criminally responsible. 

The definition of "high managerial agent" must necessarily be 
general in nature because of the infinite variations in the organi
zational schemes of corporations and associations. Under this def
inition a corporate president or general manager would be a high 
managerial agent, but a foreman in a large plant or an insignifi
cant branch manager would not. 

§ 7 .22. Criminal Responsibility of Corporation 
(a) If conduct constituting an offense is performed by an agent 

acting in behalf of a corporation and within the scope of his office or 
employment, the corporation is criminally responsible for: 

(1) an offense graded as a Class C misdemeanor; or 
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(2) an offense defined by law other than this code in which a 
legislative purpose to impose criminal responsibility on corpora
tions plainly appears; or 

(3) an offense defined by law other than this code for which 
strict liability is imposed, unless a legislative purpose not to im
pose criminal responsibility on corporations plainly appears. 

(b) A corporation is criminally responsible for offenses other than 
those described in Subsection (a) only if its commission was autho
rized, requested, commanded, performed, or recklessly tolerated by: 

(1) a majority of the board of directors acting in behalf of 
the corporation; or 

(2) a high managerial agent acting in behalf of the corpora
tion and within the scope of his office or employment. 

Historical Note 

Derivation: 
m.Stat.Ann. ch. 38, § 5-4(a) 

Cross References 

"Agent" defined, see § 7.21. 
"High managerial agent" defined, see § 7.21. 
"Law" defined, see § 1.07. 
Procedure for prosecuting corporation, sec C.C.P. ch. 17A, as amC'ndC'd. 
Punishment authorized for corporation, see § 12.51. 

Committee Comment 

Under current Texas law, corporate criminal responsibility is 
recognized only to a very limited extent. See Hamilton, Corporate 
Criminal Liability in Texas, 47 Texas L.Rev. 60 (1968). The defi
nition of "person" in Penal Code art. 22 does not include corpora
tions, at least when "person" is used in the accusatory portion of 
the statute. Although many articles of the Penal Code specifically 
refer to corporations, it has not been practical to prosecute corpo
rations under these articles because there is no procedure by which 
corporations may be prosecuted. See Thompson v. Stauffer Chem
ical Company, 348 S.W.2d 274 (Tex.Civ.App.-Waco 1961, writ 
ref'd n.r.e.). However, in 1969 the Texas Legislature created two 
new pollution offenses for which corporations were specifically 
made responsible, and at the same time provided a special code of 
criminal procedure for corporations applicable only to these two of
fenses. See Penal Code arts. 698c, 698d. Criminal prosecutions of 
corporations appear to be impossible in Texas except in connection 
with these two offenses. 

Every state except Texas recognizes the general principle of cor
porate criminal responsibility. The changes proposed by the Re
vised Penal Code simply bring the law of Texas into conformity 
with the law of every other state and the federal government. The 
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recognition of corporate criminal responsibility will improve the 
weapons available to law enforcement to fight economic crimes, in
cluding pollution, securities fraud, tax fraud, and antitrust viola
tions. 

Section 7.22 sets forth the basic rules determining the extent of 
corporate criminal responsibility. Obviously, a corporation can act 
only through agents, and this section defines the extent to which a 
corporation is criminally responsible for the acts of its agents. 
There are two tests for determining this responsibility. 

Subsection (a) 
In connection with (1) Class C misdemeanors, (2) offenses de

fined by other laws in which corporate criminal responsibility is 
clearly contemplated, and ( 3) offenses for which no culpable men
tal state is required, the corporation is responsible for the conduct 
of every agent acting (A) in behalf of the corporation, and (B) 
within the scope of his office or employment. The test of whether 
an agent is acting within the scope of his office or employment is 
the same test that is applied in tort law to determine a master's 
civil liability for the acts of his servant. 

The phrase "acting in behalf of the corporation" is intended to 
define the required agency relationship, not to require that the act 
be performed with the intention of benefiting the corporation. An 
act by an agent may be in behalf of the corporation even if the act 
could only harm the corporation and was performed for personal 
profit. 

Under Section 7.24 the corporation may defend against a crimi
nal prosecution on the ground that the high managerial agent with 
supervisory duties over the agent in question exercised due dili
gence to prevent the commission of the offense. 

Undoubtedly, the great bulk of offenses for which a corporation 
is likely to be prosecuted fall within Section 7.22(a). 

Subsection (b) 
For all other offenses in the Revised Penal Code, a corporation 

may be held criminally responsible only if the act was authorized, 
requested, commanded, performed, or recklessly tolerated by either 
a majority of the board of directors or by a high managerial 
agent. Under accepted principles of complicity and conspiracy law, 
a corporation may be held criminally responsible for virtually ev
ery type of offense, including such personal crimes as rape or mur
der. This subsection limits the extent to which corporations may 
be held responsible for noneconomic crimes, since only direct in
volvement in the criminal conduct by either the board of directors 
or a big h managerial agent will result in corporate criminal re
sponsibility. Examples include an officer sending an employee to 
deliver goods by motor vehicle knowing that the employee is under 
the influence of drugs or alcohol, or a mine superintendent order-
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ing employees into an unsafe mine with reckless disregard for 
their safety. 

§ 7.23. Criminal Responsibility of Association 
(a) Except as qualified by Subsection (b), an association is crimi

nally responsible for an offense if the law defining the offense clearly 
provides for criminal responsibility of the association and the conduct 
constituting the offense is performed by an agent acting in behalf of 
the association and within the scope of his office or employment. 

(b) The law defining the offense controls over Subsection (a) to 
the extent: 

(1) that it designates the agents for whose conduct the asso
ciation is criminally responsible; or 

(2) that it describes the circumstances under which the asso
ciation is criminally responsible. 

Derivation: 
Model P.C. § 2.07(3} 

"Agent" defined, see § 7.21. 
"Association" defined, see§ 1.07. 
"Law'" defined, see § 1.07. 

Historical Note 

Cross References 

Procedure for prosecuting association, sec C.C.P. ch. 17A, as nllH'nde<l. 
Punishment authorized. for association, .!':ce § 12.51. 

Committee Comment 

Unincorporated associations exist in bewildering variety. Exam
ples include partnerships, limited partnerships, joint stock associa
tions, social clubs, churches, fraternal organizations, and labor un
ions. Many of these associations are not operated for profit, and 
in some there may be individual liability for association debts and 
obligations, while in others members may not be so liable. Thus, 
although some types of unincorporated associations bear a reason
ably close analogy to the corporation, many do not, and any general 
treatment of criminal responsibility of these associations which 
fails to distinguish between the various types of associations is un
desirable. For this reason, the section is narrowly drafted and or
dinarily will be invoked only to prosecute under legislation that 
regulates specific kinds of economic activity entered into for prof
it. 

Unincorporated associations are criminally responsible under 
Section 7.23(a) only when the law creating an offense clearly pro
vides; their responsibility is thus considerably narrower than that 
of corporations. Throughout this code the term "association" ap
pears in the definition of the offense (e. g., "An individual, corpo-
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ration, or association commits an offense") when the legislature 
intends to impose criminal responsibility on associations. The 
courts must decide, in construing penal laws outside this code, if 
criminal responsibility of associations is "clearly provided." 

Once this initial test is satisfied, and unless the particular stat
ute speaks comprehensively to responsibility-see Subsection (b) 
-association criminal responsibility for the conduct of its agent is 
determined according to the same test as corporate responsibility: 
was the agent acting in behalf of the association and within the 
scope of his office or employment? 

Although several Texas statutes purport to impose criminal re
sponsibility on associations, no Texas case deciding the issue or 
discussing the extent of responsibility was found. Other jurisdic
tions recognize that partnerships and other forms of unincorporat
ed associations may be criminally responsible, e. g., United States 
v. A & P Trucking Co., 79 S.Ct. 203, 358 U.S. 121 (1958) (partner
ship); United States v. Union Mine Workers, 67 S.Ct. 677, 330 U.S. 
258 (1947) (labor union); Western Laundry v. United States, 424 
F.2d 441 (9th Cir. 1970) (partnership); City of Ludlow v. Com
monwealth, 247 Ky. 166, 56 S.W.2d 958 (1933) (local government). 
However, there is dicta in a few early Texas decisions that associa
tions generally and partnerships in particular lack the entity char
acteristics necessary to permit direct criminal prosecution, Peterson 
& Fitch v. State, 32 Tex. 477 (1870); Overt v. State, 260 S.W. 856 
(Tex.Crim.App.1924). Nothing in these cases suggests a constitu
tional objection to association criminal responsibility, but the attor
ney general in 1969 relied heavily on these cases to rule unconstitu
tional proposed legislation subjecting associations to criminal prose
cution for pollution. Tex.Atty.Gen.Op. No. M-348 (1969). The 
attorney general did not refer to cases in other jurisdictions, some 
of which are cited above, which have affirmed criminal convictions 
of associations, nor did he refer to modern statutes such as the Texas 
Uniform Partnership Act, R.C.S. art. 6138b, which provides that a 
partnership is an entity for most purposes. Despite the attorney 
general's opinion, therefore, the committee is unaware of a valid 
legal objection to the legislature imposing criminal responsibility 
on unincorporated associations in appropriate situations and is 
confident the Court of Criminal Appeals would so hold. 

Section 7.23 does not deal with the question whether members of 
a convicted association, who did not themselves commit the crimi
nal conduct, may be personally liable for criminal fines. 

§ 7.24. Defense to Criminal Responsibility of Corporation or As-
sociation 

(a) It is a defense to prosecution of a corporation or association 
under Section 7.22(a) (1) or (a) (2) or 7.23 that the high manageri-
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a! agent having supervisory responsibility over the subject matter of 
the offense employed due diligence to prevent its commission. 

(b) Subsection (a) does not apply if it is plainly inconsistent with 
the legislative purpose expressed in the law defining the particular of
fense. 

Historical Note 

Derivation: 
lll.Stat.Ann. ch. 38, § 5-4(b) 

Cross References 

Defense explained, see § 2.03. 
"High managerial agent'' defined, see § 7.21. 
"Law" defined, see § 1.07. 

Committee Comment 
This section provides for a defense of "due diligence" in many 

situations. The offenses for which criminal responsibility is con
templated by Sections 7.22 and 7.23 largely involve economic regu
lation. The major purpose of these sections in imposing criminal 
responsibility on corporations or unincorporated associations is to 
encourage due diligence on the part of managerial personnel to 
prevent criminal conduct by employees. It is therefore appropriate 
to permit a corporation or unincorporated association to defend by 
proof that the criminal conduct occurred despite the exercise of 
due diligence on the part of supervisory personnel. 

A due diligence defense is not available to prosecution under 
Section 7.22(b) because the direct involvement of a majority of the 
board of directors or a high managerial agent is sufficient to im
pose criminal responsibility even though other high managerial 
agents may have exercised due diligence. 

§ 7.25. Criminal Responsibility of Person for Conduct in Behalf 
of Corporation or Association 

(a) A person is criminally responsible for conduct that he per
forms in the name of or in behalf of a corporation or association to 
the same extent as if the conduct were performed in his own name or 
behalf. 

(b) An agent having primary responsibility for the discharge of a 
duty to act imposed by law on a corporation or association is criminal
ly responsible for omission to discharge the duty to the same extent 
as if the duty were imposed by law directly on him. 

(c) If an individual is convicted of conduct constituting an offense 
performed in the name of or in behalf of a corporation or association, 
he is subject to the sentence authorized by law for an individual con-
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victed of the offense without regard to the sentence authorized by law 
for the corporation or association. 

Derivation: 

N. Y.Rev.Pen.Law § 20.25 

"Agent" <lcfincd, sec § 7.21. 
"Association" defined, sec§ 1.07. 
"In<lividual" defined, see § 1.07. 
"Law" defined, see § 1.07. 
Omission, see § 6.03. 
"Person" <lefined, see § 1.07. 

Hlatorical Note 

Cross References 

Punishment autlwriz<>d for corporation aml n~:o:ocintion, sec § 12.51. 

Committee Comment 
This section makes clear that an individual or legal entity acting 

for a corporation or unincorporated association is fully responsible 
for his or its own criminal acts and is punishable accordingly with
out regard to the penalties provided for corporations or associa
tions committing the same acts. It is thus permissible to prose
cute either the agent or the corporation or association or both si
multaneously. 

Because of the absence of general corporate criminal responsibil
ity in Texas, there are few cases in which the individuals commit
ting criminal acts on behalf of corporations or associations have 
been prosecuted. In McCollum v. State, 308 S.W.2d 612 (Tex. 
Crim.App.1957) and Myers v. State, 184 S.W.2d 924 (Tex.Crim. 
App.1945), high corporate officers were held not criminally re
sponsible for violations of an antipollution statute because it was 
not shown that they actually committed an act of pollution or that 
they were reckless in failing to prevent the pollution. The same 
results would have been reached on the facts of those cases under 
this code, see Chapter 6 (culpability generally). 
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CHAPTER 8. GENERAL DEFENSES TO CRIMINAL 
RESPONSIBILITY 

Section 

8.01. Insanity. 
8.02. Ignorance or Mistake of Fact or Law. 
8.03. Intoxication. 
8.04. Duress. 
8.05. Entrapment. 
8.06. Age Affecting Criminal Court Jurisdiction. 

Section 8.01. Insanity 

A person is not criminally responsible for what otherwise would be 
an offense if at the time of the conduct charged to constitute the of
fense, as a result of mental disease or defect, he lacked capacity ei
ther to appreciate the criminality of his conduct or to conform his 
conduct to the requirements of the law he allegedly violated. 

Derivation: 

Ill.Stat.Ann. Ch. 38, § 6-2(a) 
Conn.Gen.Stat. § 53-13 
Prop.Fed.Crim.Code § 503 

Historical Note 

Cal.Prop.Pen.Code § 530 
Model P.C. § 4.01 

Cross References 

Admissibility of evidence, see C.C.P. art. 46.02, §§ 2.01(c), 2.02(c), 3.03, us amended. 
Burden of proof, see C.C.P. art. 46.02, § 2.03(a), as amended. 
"Conduct" defined, see § 1.07. 
Incompetency to be tried, see C.C.P. art. 46.02, pt. A, as amended. 
"Law" defined, see § 1.07. 
l\otice and pleading, see C.C.P. arts. 27.02, 45.31, and 46.02, § 2.01, as nmended. 
Psychiatric examination, see C.C.P. art. 46.02, pt. C, as amended. 
'Trial of insanity issue, see C.C.P. art. 46.02, §§ 2.02, 2.03, as amended. 

Committee Comment 

Presently, the test for determining mental responsibility for 
crime in Texas is the ancient M'Naghten Rules: 

[A] t the time of committing the act the party 
accused was laboring under such defect of reason, from dis
ease of mind, as not to know the nature and quality and conse
quence of the act he was doing; or if he did know, that he did 
not know he was doing wrong, that is, that he did not know 
the difference between the right and the wrong as to the par
ticular act charged against him. 

Freeman v. State, 317 S.W.2d 726, 730 (Tex.Crim.App.1958). 

Section 8.01, in adopting a variation on tlo1e Model Penal Code 
formulation of the test, represents a basic change in Texas law for 
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determining mental responsibility. It is the test, however, that will 
be applied by federal courts in Texas since the Fifth Circuit recently 
adopted it, see Blake v. United States, 407 F.2d 908 (5th Cir. 1969). 
Indeed, the Model Penal Code test and its variations are leading 
the trend away from M'Naghten in legislatures and state and feder
al courts. See, e. g., Conn.Gen.Stat. § 53-13; Ill.Stat.Ann. ch. 38, 
§ 6-2; Md.Ann.Code art. 59, § 9(a); Mo.Stat.Ann. §§ 552.010, 
552.030; Mont.Laws 1967, ch. 196, § 95-501; Minn.Stat.Ann. § 
609.07; Vt.Stat.Ann. §§ 4801, 4802; United States v. Freeman, 357 
F.2d 606 (2d Cir. 1966); United States v. Currens, 290 F.2d 
751 (3d Cir. 1961); United States v. Chandler, 393 F.2d 920 
(4th Cir. 1968) ; Blake v. United States, 407 F.2d 908 (5th Cir. 
1969); United States v. Shapiro, 383 F.2d 680 (7th Cir. 1967); 
Terry v. Commonwealth, 371 S.W.2d 862 (Ky.1963); Common
wealth v. McHoul, 226 N.E.2d 556 (Mass.1967). 

The major function to be performed by a test of mental respon
sibility for crime is the identification, with reasonable precision 
and flexibility, of those persons accused of crime who suffer from 
such a grossly disordered mental condition that the criminal law is 
incapable of influencing their behavior. The mental responsibility 
decision admittedly is an undifferentiated blend of medical, legal, 
and social considerations. However, it is the Jaw and its processes 
that are entrusted with the obligation to reflect the existing state 
of medical and psychological knowledge and social norms. The le
gal policy inYolved is capable of being stated in many ways-and 
in many words-but at bottom it appears to be a policy against the 
imposition of criminal sanctions on those persons who, because of 
mental disease or defect, are unable to regulate and control their 
behavior in accordance with legal norms. The articulations of this 
legal policy, and the accommodation of the existing state of medi
cal and psychological knowledge as well as social norms, is the task 
of a rule of mental responsibility for crime, i. e., insanity. 

Section 8.01 identifies the disorder, mental disease or defect, and 
then requires the trier of facts to determine if the disorder is 
present and whether as a result the person lacked capacity either 
to appreciate the criminality of his conduct or to conform his con
duct to the requirements of the law. This test permits the expert 
to testify in terms of the "whole man" and frees him from the ne
cessity of making moral judgments. It focuses squarely and hon
estly on what the committee believes is the appropriate legal poli
cy. 

The M'Naghten Rules, on the other hand, have been extravagant
ly and caustically criticized for years. The most cogent criticism 
of the rules is that they fail to aid in the identification of many 
persons accused of crime who suffer from serious mental disor
ders. For example, the rules exclude mental defectives altogether 
and focus on but one of the major aspects of the personality, the 
cognitive or intellectual faculty. 
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Other valid criticisms of the M'Naghten Rules are: (1) the con
cept of "right and wrong" is essentially an ethical or moral concept 
which forces the witnesses and decision-maker to make moral, rath
er than medical, social, and legal judgments; (2) the rules evolved 
at a time when "faculty psychology" held sway, and today no one 
seriously believes that the mind is neatly compartmentalized; and 
(3) the rules may well have been intended to apply only to one 
type of illness, that characterized by delusions. For a complete 
listing of the various criticisms see The Mentally Disabled and the 
Law 336 (Lindman & Mcintyre ed. 1961). 

§ 8.02. Ignorance or Mistake of Fact or Law 
(a) It is a defense to prosecution that the actor was honestly igno

rant or mistaken about a matter of fact or law if his ignorance or 
mistake negated the intent, knowledge, recklessness, or criminal negli
gence required to establish an element of the offense charged. 

(b) Except as provided in Subsection (a), ignorance or mistake 
about the existence or meaning of a penal law is no defense. How
ever, an actor's ignorance or mistake about the existence or meaning 
of the law under which he is being prosecuted is a defense to the pros
ecution if: 

(1) because of his ignorance or mistake the actor reasonably 
believed his conduct did not constitute an offense; and 

(2) his ignorance or mistake resulted from the actor's reason
able reliance on : 

(A) an official statement of the law contained in a written 
order or grant of permission by an administrative agency 
charged by law with responsibility for interpreting the law in 
question; or 

(B) a written interpretation of the law contained in an 
opinion of a court of record or made by a public servant 
charged by law with responsibility for interpreting the law in 
question. 

(c) Although an actor's ignorance or mistake of fact or law may 
constitute a defense to the offense charged, he may nevertheless be 
convicted of a lesser included offense of which he would be guilty if 
the fact or law were as he believed. 

Historical Note 

Derivation: 

I!l.Stat.Ann. Ch. 38, §I 4-8(a), (b)(4), (c) 
Kan.Stat.Ann. § 21-3203(1), (3) 

"Agency" defined, see § 1.07. 
Causation, see § 6.07. 

Cross References 
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Claim of right defense to theft, see 1 31.10. 
"Conduct" defined, see § 1.07. 
Defense explained, see § 2.03. 
"Element of offense" defined, see § 1.07. 
Ignorance or mistake about age, see §§ 21.12, 43.24. 
"Law" defined, see § 1.07. 
Lesser Included offense, see C.C.P. art 36.09, as amended. 
"Public servant" defined, see § 1.07. 
"Reasonable belief" defined, see § 1.07. 

Committee Comment 
Since, with few exceptions, the commission of an offense re

quires a culpable mental state as weU as a proscribed act or omis
sion, ignorance or mistake of any fact that negates the mental ele
ment would require acquittal without this section. Subsection (a) 
is included, however, to treat ignorance or mistake as a defense, 
for which a defendant has the burden of producing evidence and 
which the prosecution does not have to negate unless raised. 

Present law states unequivocaJiy that ignorance or mistake of 
law is no excuse, Penal Code arts. 12, 40, but in fact the Court of 
Criminal Appeals has occasionaUy recognized it as a defense when 
the ignorance or mistake negated an element of the offense, e. g., 
Green v. State, 221 S.W.2d 612 (Tex.Crim.App.1949) (ownership 
of hogs in theft prosecution); compare Lewis v. State, 64 S.W.2d 
972 (Tex.Crim.App.1933) (mistake about fee entitlement no de
fense) with Burns v. State, 61 S.W.2d 512 (Tex.Crim.App.1933) 
(mistake about fee entitlement a defense). Subsections (a) and 
(b) clarify when ignorance or mistake of law, whether a penal law 
or some other, is and is not a defense: it is in those rare instances 
in which the ignorance or mistake negates a required culpable 
mental state; otherwise, except as provided in Subsections (b) (1) 
and (b)(2), ignorance or mistake about the existence or meaning 
of a penal law is no defense. 

Under the narrow exception of Subsections (b)(1) and (b) (2), 
a cafe owner prosecuted for selling beer for off-premises consump
tion could defend on the basis of a grant of permission from the 
Alcoholic Beverage Commission; and a business could defend 
against an antitrust prosecution on the basis of a court opinion de
claring that the practice in question did not constitute a monopoly. 
The defense is narrowly circumscribed to avoid the potential for 
abuse, however. The actor's ignorance or mistake must actuaJiy 
result from reliance on an official statement or opinion, and the 
reliance must be reasonable. Thus, one cannot ordinarily rely on 
old interpretative opinions, opinions that conflict with others, or 
on overruled opinions. The author of the statement or interpreta
tion must be an official or agency charged with interpreting the 
Jaw, not simply enforcing or administering it. Finally, the reli
ance must give the actor reasonable ground to believe his conduct 
is legal. 
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Mistake, and presumably ignorance, of fact are presently defens
es, Penal Code art. 41, and Subsection (a) retains the concept 
while clarifying the purpose of the defense. Mistake or ignorance 
of fact constitutes a defense only if it negates the culpable mental 
state. Thus, Subsection (a) overturns the line of cases recognizing 
mistake of fact as a defense to public welfare offenses that impose 
strict liability, e. g., Neill v. State, 225 S.W.2d 829 (Tex.Crim. 
App.1949); Keeton v. State, 151 S.W.2d 819 (Tex.Crim.App.1941). 

Present art. 41 purports to deny the defense for mistakes that 
result "from a want of proper care," which in effect makes negli
gence the culpable mental state. Subsection (a) requires only hon
est ignorance or mistake. 

Subsection (c) makes clear that an actor whose defense of igno
rance or mistake is successful may nevertheless be convicted of a 
lesser included offense that he would have committed had the facts 
or law been as he believed. If, however, he would have committed 
an offense other than one included in the offense charged, he must 
be charged and tried again. 

§ 8.03. Intoxication 
(a) Except as provided in Subsection (c), intoxication itself is not 

a defense to prosecution for an offense. However, intoxication, 
whether voluntary or involuntary, is admissible in evidence if it is rel
evant to negate an element of the offense. 

(b) If recklessness establishes an element of an offense and the ac
tor is unaware of a risk because of voluntary intoxication, his un
awareness is immaterial in a prosecution for that offense. 

(c) Intoxication itself does not constitute mental disease or defect 
within the meaning of Section 8.01. However, involuntary intoxica
tion is a defense to prosecution if as a result of the involuntary intox
ication the actor lacked capacity either to appreciate the criminality 
of his conduct or to conform his conduct to the requirements of the 
law he allegedly violated. 

(d) For purposes of this section : 

(1) "Intoxication" means disturbance of mental or physical 
capacity resulting from the introduction of any substance into 
the body. 

(2) "Involuntary intoxication" means intoxication that is not 
voluntary. 

(3) "Voluntary intoxication" means intoxication caused by a 
substance that the actor knowingly introduced into his body, the 
tendency of which to cause intoxication he knew or ought to have 
known, unless he introduced the substance under circumstances 
affording a defense to prosecution. 
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Derivation: 
Fed.Prop.Crim.Code § 502 
Hawaii Prop.Pen.Code I 230 
Model P.C. I 2.08 

''Conduct" defined, see § 1.07. 
Defense explained, see § 2.03. 
Duress, see § 8.04. 

Hiotorioal Note 

Cro•• Referencea 

"Element of offense" defined, •oe § 1.07. 
Ignorance or mistake of fact ot·law, see! 8.02. 
Insanity, see § 8.01. 
"Law" defined, see § 1.07. 
Public intoxication, sec § 42.08. 

Committee Comment 
Penal Code art. 36 provides that "[n]either intoxication nor 

temporary insanity of mind produced by the voluntary recent use 
of ardent spirits, intoxicating liquor, narcotics, or dangerous 
drugs, or a combination thereof, shall constitute any excuse for the 
commission of crime," but that evidence of "temporary insanity" 
produced by intoxicants may be introduced to mitigate the penalty. 
It was enacted in 1881, apparently to restrict the defense of "tem
porary insanity" produced by intoxicants, since its enactment 
swiftly followed a notorious trial in which a motiveless killer was 
allegedly acquitted on the defense of "temporary insanity" pro
duced by intoxication, see Evers v. State, 20 S.W. 744, 745 (Tex. 
Crim.App.1892). 

For 11 years following its enactment, Texas courts refused to 
admit that art. 36 altered the common-law rule that evidence of in
toxication is relevant to establish the defendant's state of mind, 
see Lyles v. State, 19 S.W. 903 (Tex.Ct.App.1892); Reagan v. 
State, 12 S.W. 601 (Tex.Ct.App.1889). But in Evers v. State, 20 
S.W. 744 (Tex.Crim.App.1892), a case that did not involve the ef
fect of intoxication on defendant's state of mind, the court ex
pressly overruled earlier constructions of art. 36 and held that evi
dence of intoxication is admissible only to establish temporary in
sanity, and then only to mitigate punishment. Although it has oc
casionally expressed dissatisfaction with this construction, see 
Stoudenmire v. State, 125 S.W. 399, 400 (Tex.Crim.App.1910) 
("We think it ought to be the law that, where the offense charged 
is made to depend upon the peculiar condition and state of mind of 
the accused at the time, evidence of drunkenness as a fact affect
ing the mind should be received, and the court should instruct the 
jury that they should look at all the evidence, includ
ing that relating to drunkenness as to his ability for 
forming a criminal intent"), the Court of Criminal Appeals has 
consistently adhered to the Evers ruling ever since. 
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The Evers construction, which appears peculiar to Texas, is a 
perversion of the common-law rule that intoxication is no defense 
to crime. It is undisputed that the fact of intoxication does not 
excuse crime--present art. 36 so provides and Section 8.03 retains 
this rule--but because the commission of a crime requires both an 
act and a culpable mental state and because the fact of intoxication 
is relevant to whether or not an accused acted with the requisite 
mental state (for example, whether he intended the act or the re
sult), the jury should be able to consider evidence of the accused's 
intoxication in determining whether he committed a crime. Other
wise, one accused of theft, for example, could be convicted even 
though at the time of the taking he was so drunk that he could not 
possibly have been aware of his act and the surrounding circum
stances, cf. Stoudenmire v. State, 125 S.W. 399 ( Tex.Crim.App. 
1910). This is the precise result of the Evers construction of art. 
36, however: intoxication is substituted for the intent or knowl
edge required by the definition of an offense, e. g., Cohron v. 
State, 413 S.W.2d 112 (Tex.Crim.App.1967) (burglary); Fernandez 
v. State, 116 S.W.2d 1067 (Tex.Crim.App.1938) (murder with mal
ice). 

Section 8.03(a) restores the common-law rule disallowing intoxi
cation as a defense but treating it as material when relevant to the 
determination of whether an offense was committed. Intoxication 
may negate any element of an offense, including the act, see Mor
ris v. State, 206 S.W. 82 (Tex.Crim.App.1918), as well as the men
tal state. Voluntary intoxication, however, cannot negate aware
ness of a risk, if recklessness is sufficient to establish the offense, 
Subsection (b), and since criminal negligence is an objective stand
ard, see Section 6.05(d), intoxication cannot negate criminal negli
gence. 

Involuntary intoxication, a subject overlooked by present law, is 
treated differently. Like voluntary intoxication, the fact of invol
untary intoxication is no excuse for crime, but because the actor is 
not responsible for his intoxicated condition, it may be introduced 
not only for any purpose for which voluntary intoxication is ad
missible, but also to negate recklessness and, under Subsection (c), 
to establish a mental incapacity that would, if the result of mental 
disease or defect, constitute insanity under Section 8.01. 

Intoxication is involuntary under Subsections (d) (2) and (d) 
(3) if the actor is unaware that he is introducing an intoxicating 
substance, is unaware (and ought not be aware) that the substance 
he is introducing has intoxicating tendencies, or introduces the 
substance under circumstances affording a defense-by mistake or 
under duress, for example. 

Subsection (d) (1) defines intoxication to include any mental or 
physical imbalance induced by the introduction of any substance 
into the body. The trier of facts will, of course, consider the de
gree of imbalance in determining its effect on the conduct; ob-
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viously one who drinks to screw up his courage before committing 
a crime, for example, cannot avail the intoxication defense. The 
substances that may cause intoxication are not limited, as in 
present law, to alcohol and drugs, so that future discoveries of sub
stances that alter the personality or otherwise affect conduct will 
be covered without the need for amendment. 

§ 8.04. Duress 
(a) It is a defense to prosecution that the actor engaged in the 

conduct charged to constitute an offense because he reasonably be
lieved he was compelled to do so by the threat or use of unlawful force 
against his person or the person of another, which threat or use of 
unlawful force a person of ordinary firmness in the actor's situation 
would not have resisted. 

(b) The defense provided by this section is unavailable if the actor 
intentionally, knowingly, or recklessly placed himself in a situation in 
which it was probable that he would be subjected to compulsion. 

(c) It is no defense that a woman acted at the command or persua
sion of her husband, unless she acted under compulsion that would es
tablish a defense under this section. 

(d) If the actor's conduct is otherwise justifiable under Section 9.-
21 (necessity), this section does not preclude that justification. 

Hhtorical Note 

Derivation: 
N. Y.Re,·.Pen.Code § 35.35 
IJI.Stat.Ann. ch. 38, I 7-ll{b) 

Complicity, see oh. 7, subch. A. 
"Conduct" defined, see § 1.07. 
Defense explained, see § 2.03. 
Necessity, see § 9.21. 
"Reasonable belief" defined, see § 1.07. 
"Unlawful" defined, see § 1.07. 

Cal.Prop.Pen.Code § 520 
Model P.c. 1 2.09 

Committee Comment 

Subsection (a) restates the substance of the present duress de
fense, Penal Code art. 38, labeling it a defense, which clarifies the 
procedural and evidentiary consequences of the issue. As in 
present law, duress is limited to compulsion resulting from anoth
er's threat or use of unlawful force against the person, whether 
the actor or another, but the danger must be of such severity ~hat 
"a person of ordinary firmness" would not resist. Also as in 
present law, duress may constitute a defense to any offense. As 
the Model Penal Code draftsmen stated: 
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[W]e perceive no valid reason for demanding that the 
threat be one of death or even of great bodily harm, that the 
imperiled victim be the actor rather than another, or that the 
injury portended be immediate in point of time. We 
think it obvious that even homicide may sometimes be the 
product of coercion that is truly irresistible, that danger to a 
loved one may have greater impact on a man of reasonable 
firmness than a danger to himself, and, finally, that long and 
wasting pressure may break down resistance more effectively 
than a threat of immediate destruction. 

Model Penal Code § 2.09, Comment at 7-8 (Tent. Draft No. 10, 
1960). 

Under this section the trier of fact weighs the severity of 
the threatened harm, the identity of the imperiled victim, and the 
seriousness of the offense together with the other circumstances in 
determining whether a person of ordinary firmness would have 
been compelled to commit the offense. 

Because the mistake defense, Section 8.02, operates only to ne
gate a culpable mental state, Subsection (a) includes in duress in
stances where the actor mistakenly, but reasonably, believes he is 
compelled. This accords with present law, Penal Code art. 41, al
though the test of reasonableness differs, see Section 1.07 com
ment. 

Duress is a favorite defense of one of two or more parties to 
crime, see, e. g., Leviness v. State, 247 S.W.2d 115 (Tex.Crim.App. 
1952). Subsection (b) resolves the complicity problem by denying 
the duress defense to one who recklessly subjected himself to com
pulsion. The prosecution can thus negate duress by proving that 
the actor recklessly put himself in a situation where compulsion 
was probable. 

Although Texas has repudiated the doctrinal underpinning of 
the common-law presumption that a wife acting in the presence of 
her husband is coerced, Marks v. State, 164 S.W.2d 690 (Tex. 
Crim.App.1942), Subsection (c) makes clear that married women 
are to be treated no differently than anyone else. There is no pre
sumption of duress; the defense is available only when the hus
band uses or threatens sufficient force to overcome the resistance 
of a person of ordinary firmness in the wife's situation. 

The defense of necessity, Section 9.21, will overlap with duress 
in some cases. Subsection (d), which provides that the availability 
of the duress defense does not preclude the necessity defense, is 
necessary because Section 9.21 provides that necessity cannot be 
raised when another defense is available unless specifically autho
rized. 

§ 8.05. Entrapment 
(a) It is a defense to prosecution that a peace officer, or a person 

directed by a peace officer, induced the commission of an offense, in 
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order to obtain evidence of the commission for prosecution, by meth
ods creating a substantial risk that the offense would be committed by 
one not otherwise ready to commit it. However, there is no defense 
under this section if the peace officer, or person directed by him, 
merely afforded the actor an opportunity to commit the offense. 

(b) The defense provided by this section is available even though 
the actor denies commission of the conduct charged to constitute the 
offense. 

(c) On written motion of the defendant, the court shall determine 
as a matter of fact and law, after a hearing without the jury, whether 
the defendant was entrapped to commit the offense. The defendant 
shall file the motion with the court at least 10 days before the trial 
begins, or if the court sets a pretrial hearing, the defendant shall file 
the motion during the hearing. However, the court for good cause 
shown may permit filing the motion at a later time determined by the 
court. 

(d) If the court determines the defendant was entrapped to commit 
the offense, it shall acquit him if the state has concluded its case, or 
dismiss the offense with prejudice if the state has not concluded its 
case. If the court determines the defendant was not entrapped, but 
believes reasonable minds could differ over the issue, the court shall 
submit the entrapment defense to the jury. 

Historieal Note 

Derivation: 

Subsec. (a): 
N.Y.Rev.Pen.Law § 35,,0 
Fed.Prop.Crim.Code § 702 
Cal.Prop.Pen.Code § 550 

:Mlch.Prop.Crlm.Code § 640 
N.H.Prop.Crim.Code § 571:5 

Subsec. (b): New 
Subsec. (c): New 
Subsec. (d): C.C.P. art. 38.22. I 2 

Cross References 

'"Conduct·• uefined, see § 1.07. 
Defense explained, see § 2.03. 
'"Peace officer" defined, see § 1.07. 
Pretrial bearing, sec C.C.P. art. 28.01. 

Committee Comment 

With few exceptions, police methods of detecting crime are in
visible, unconfined, unstructured, and unchecked. Some crime de
tection involves the encouragement or promotion of criminal con
duct, occasionally by methods calculated to induce even the inno
cent to commit a crime. Texas courts long ago recognized that 
some overly zealous police encouragement might constitute a 
ground of defense, O'Brien v. State, 6 Tex.Ct.App. 665 (1879), and 
although the Court of Criminal Appeals did not formally recognize 
the entrapment defense until recently, see Cooper v. State, 288 S. 
W.2d 762 (Tex.Crim.App.1956), it reached a similar, although 
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more limited, result under the accomplice witness doctrine, e. g., 
Stevens v. State, 110 S.W.2d 906 (Tex.Crim.App.l937). 

This section codifies the recently recognized entrapment defense 
and clarifies the criteria for determining its application and the 
procedural consequences of its assertion. Subsection (a), which 
defines the scope of the defense, establishes two standards for de
termining the boundaries of permissible police encouragement 
practices. First, as in present law, the police conduct must "in
duce" the commission of a crime ; as the second sentence of 
Subsection (a) emphasizes, one who merely takes advantage of an 
opportunity provided by the police is not entrapped. For example, 
the entrapment defense would not avail a mugger who attacks an 
apparently helpless woman who turns out to be a disguised police
man. In addition, the inducement must be for the purpose of ob
taining evidence for prosecution; if a police officer is subject to 
prosecution as a party to the defendant's crime, for example, the 
defense is not available. 

If the causation or inducement element is decided in defendant's 
favor, Subsection (a) focuses on the nature of the inducement 
methods. This second standard changes the focus of the entrap
ment defense, as presently recognized, which looks at the defend
ant's criminal proclivities. The defendant's predisposition to com
mit the crime and, for purposes of the entrapment defense his 
prior criminal record, are immaterial and thus inadmissible. Rath
er, Section 8.05 focuses on whether, objectively considered, the in
ducement methods used created a substantial risk of inducing one 
with innocent intentions to commit the crime. If the inducement 
attained that intensity, a determination of whether the defendant 
would have committed the crime with less or no encouragement or
dinarily involves unsatisfactory and highly prejudicial (to the de
fendant) evidence, and is thus rejected as an element of entrap
ment by this section. 

Subsection (a) proscribes entrapping methods by persons di
rected by a peace officer as well as by the peace officer himself. 
Although this changes present law, see Byerly v. State, 417 S.W.2d 
407 (Tex.Crim.App.l967), it is necessary to conform to the ration
ale of entrapment. The promotion of crime by anyone for the pur
pose of enforcing the law is questionable, and it certainly should 
not be permitted by agents over whom the police have control. 
Thus the police should, at the very least, apprise their agents of 
methods not to be used. 

Subsection (b) overrules Byerly v. State, supra, and similar de
cisions denying the entrapment defense when the defendant denied 
committing the conduct charged. Although the two defenses are 
ordinarily inconsistent, they are not always. For example, a de
fendant accused of a possessory offense might assert that he didn't 
possess because the object was planted on him and also that he was 
entrapped. Moreover, other defenses that are logically inconsistent 
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with a denial of guilt, such as insanity, duress, and justification, 
are permitted, see Stalling v. State, 234 S.W. 914 (Tex.Crim.App. 
1921); cf. C.C.P. art. 27.17. 

Subsections (c) and (d) provide procedures, similar to those re
quired for determining the voluntariness of confessions, for the as
sertion and determination of the entrapment defense. The defend
ant ordinarily must give notice of the defense prior to trial; the 
exception permits a late assertion of the defense when, for exam
ple, defense counsel is unaware that it is an issue until the prose
cuting witness testifies. Entrapment initially is an issue for the 
court, whose resolution will aid in the development of standards to 
guide law enforcement, but the issue may be submitted to the jury 
if the court determines that defendant was not entrapped, unless it 
determines no entrapment as a matter of law. 

§ 8.06. Age Affecting Criminal Court .Jurisdiction 
(a) A person may not be prosecuted or convicted for any offense 

that he committed when younger than 15 years, except: 
(1) aggravated perjury, when it appears by proof that he had 

sufficient discretion to understand the nature and obligation of 
an oath; or 

(2) a violation of a penal statute cognizable under Chapter 
302, Acts of the 55th Legislature, Regular Session, 1957, as 
amended; or 

(3) a violation of a motor vehicle traffic ordinance of an in
corporated city or town in this state. 

(b) Unless the juvenile court waives jurisdiction and certifies the 
individual for criminal prosecution, a person may not be prosecuted 
or convicted for any offense committed when younger than 17 years, 
except: 

(1) aggravated perjury, when it appears by proof that he had 
sufficient discretion to understand the nature and obligation of 
an oath; or 

(2) a violation of a penal statute cognizable under Chapter 
302, Acts of the 55th Legislature, Regular Session, 1957, as 
amended; or 

(3) a violation of a motor vehicle traffic ordinance of an in
corporated city or town in this state. 

(c) A person who has been alleged in a petition for an adjudicatory 
hearing to have engaged in delinquent conduct or conduct indicating 
a need for supervision may not be prosecuted or convicted for any of
fense alleged in the juvenile court petition or any offense within the 
knowledge of the juvenile court judge as evidenced by anything in the 
record of the juvenile court proceedings. 
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Historical Note 

Derivation: 
Penal Code art. 30 

Cross References 

.Aggranl.tcU perjury, !-'C'C § 31.03. 
Certification or ju\·cnile for criminal prosecution, sec Family Code § 24.02. 
Computation of age-, sec § l.OG. 
Juyenile arljudicntion. sec Family Code <'lL 24. 
Juvenile jurisdiction, see Family Code §§ 21.02, 21.04. 

Committee Comment 

§ 8.06 

With slight alteration in wording this section preserves art. 30 
of the Penal Code, as amended in 1967, see R.C.S. art. 2338-1, §§ 
6, 12, 13. The critical age is changed to 17, the age adopted for 
the Family Code revision. 

Section 8.06 does not provide a defense to criminal responsibility 
-unlike insanity or duress, for example, it does not negate blame
worthiness-but its inclusion in the Revised Penal Code is proba
bly necessary to fully shield juveniles from criminal prosecution 
and the section's location in this chapter is as logical as anywhere 
else. 

Juvenile's Responsibility for Crime 
Since 1967 the Penal Code has not dealt with a child's criminal 

responsibility. Before the juvenile laws amendment of that year, 
however, Texas law since 1856 declared children under a certain 
age incapable of crime. The Court of Criminal Appeals consistent
ly held, in construing the pre-1967 art. 30, that after a defendant 
offered evidence of his incapacity based on age, the state was re
quired to prove his capacity beyond a reasonable doubt, e. g., Scott 
v. State, 158 S.W. 814 (Tex.Crim.App.1913); Binkley v. State, 100 
S.W. 780 (Tex.Crim.App.1907). 

The incapacity concept has produced some unfortunate decisions 
by our courts. For example, the Court of Criminal Appeals in 
1904 held a seven-year-old incompetent to testify as a result of its 
reading Tex.Const. art. I, § 5, together with art. 34 of the 1895 Pe
nal Code, Freasier v. State, 84 S.W. 360 (Tex.Crim.App.1904). 
Section 5 provides in part that all oaths "shall be taken subject to 
the pains and penalties of perjury" whereas art. 34 provided that 
"no person shall in any case be convicted of any offense committed 
before he was of the age of nine years." The court reasoned that 
criminal responsibility for perjury was a prerequisite of competen
cy and since a seven-year-old was not responsible for perjury, she 
was not a competent witness. Forty years later the court in San
tillian v. State, 182 S.W.2d 81:! (Tex.Crim.App.1944), was con
fronted with essentially the same objection to a 15-year-old's com
petency in light of the language in Section 13 of the 1943 Juvenile 
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Delinquency Act: "nor shall any child be charged with or convict
ed of a crime in any court. . " The court first sustained 
the witness's competency on the ground that an adjudication of de
linquency was a penalty within the meaning of the Texas Constitu
tion. However, on rehearing the court invalidated the language 
quoted from Section 13 because (the court reasoned l it denied chil
dren equal protection of the law since, as they were not responsible 
for perjury, they could not testify in any court. Because of these 
and similar decisions, e. g., Slusser v. State, 232 S.W.2d 727 (Tex. 
Crim.App.1950), Section 8.06 continues the perjury exception of 
present law. 

Juvenile Jurisdiction 
Texas law since 1887 has provided a variety of different proce

dures for dealing with children accused of crime. The current ju
venile delinquency act, R.C.S. art. 2338-1, deals comprehensively 
with males between 10 and 17, and females between 10 and 18, in 
that category. Generally, the act grants the juvenile court exclu
sive jurisdiction over this age group, permitting the court to waive 
its jurisdiction, however, and transfer the juvenile to a criminal 
court, if he committed a felony on or after his 15th birthday, see 
art. 2338-1, §§ 6, 13. 

As noted earlier, Family Code § 21.02 changes the critical age to 
17 for both sexes, and makes the age when the offense was com
mitted, rather than age at time of trial as under present law, Den
dy v. Wilson, 179 S.W.2d 269 (Tex.Crim.App.l944); Dearing v. 
State, 204 S.W.2d 983 (Tex.Crim.App.l947), determine the juvenile 
court's jurisdiction. Section 8.06(a) and (b) conform to these 
changes. Subsection (c) restates Penal Code art. 30, § 3. 
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CHAPTER 9. JUSTIFICATION EXCLUDING CRIM
INAL RESPONSIBILITY 

SUBCHAPTER A. GENERAL PROVISIONS 
Section 

9.01. Chapter Definitions. 
9.02. Justification a Defense. 
9.03. Confinement as Justifiable Force. 
9.04. Reckless Injury of Innocent Third Person. 
9.05. Civil Remedies Unaffected. 

SUBCHAPTER B. JUSTIFICATION GENERALLY 

9.21. Necessity. 
9.22. Public Duty. 

SUBCHAPTER C. PROTECTION OF PERSONS 

9.31. Self-Defense. 
9.32. Deadly Force. 
9.33. Defense of Third Per"on. 
9.34. Protection of Life or Health. 

SUBCHAPTER D. PROTECTION OF PROPERTY 

9.41. Protection of Own Property. 
9.42. Protection of Third Person's Property. 
9.43. Use of Device to Protect Property. 

SUBCHAPTER E. LAW ENFORCEMENT 

9.51. Arrest and Search. 
9.52. Stop and Frisk, Halt at Roadblock. 
9.53. Prevention of Escape from Penal Institution. 
9.54. Crime Prevention. 

SUBCHAPTER F. SPECIAL RELATIONSHIPS 

9.61 Parent-Child. 
9.62. Teacher-Student. 
9.63. Guardian-Incompetent. 

SUBCHAPTER A. GENERAL PROVISIONS 

Section 9.01. Chapter Definitions 
In this chapter, unless the context requires a different definition: 

(1) "Custody" means under arrest by a peace officer, or un
der restraint by a public servant pursuant to an order of a court. 

(2) "Escape" means unauthorized departure from custody or 
failure to return to custody following temporary leave for a spe-
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cific purpose or limited period, but does not include a violation of 
conditions of probation or parole. 

(3) "Deadly force" means force that is intended or known by 
the actor to cause, or in the manner of its use or intended use is 
capable of causing, death or serious bodily injury. 

§ 9.02. Justification a Defense 
Justification is a defense to prosecution for conduct that is justi

fied under this chapter. 

Derivation: 
III.Stat.Ann, ch. 38, § 7-14 

"Conduct" <lc.•fined, see § 1.07. 
Dcfl'nsc explained, see § 2.03. 

Historical Note 

Cross References 

Committee Comment 

By making justification a defense, this section obviates the need 
for the state to negate in the accusation the existence of justifica
tion and places the burden on the defendant to produce some evi
dence of the justification claimed (if it was not produced as part 
of the state's case) to raise the issue and merit a charge. Once 
some evidence is produced, however, the state must disprove the 
existence of the claimed justification beyond a reasonable doubt. 
See § 2.03 and comment. 

Section 9.02 is probably consistent with present law, although 
language in one case, Parkman v. State, 191 S.W.2d 943 (Tex. 
Crim.App.1945), appears to the contrary. See, e. g., Lyons v. 
State, 159 S.W. 1070 (Tex.Crim.App.1913) (self-defense); cf. 
Hathcock v. State, 281 S.W. 859 (Tex.Crim.App.1926) (alibi); 
Stafford v. State, 284 S.W. 581 (Tex.Crim.App.1926) (duress); 
Dean v. State, 433 S.W.2d 173 (Tex.Crim.App.1968) (exemption 
from securities regulation). 

§ 9.03. Confinement as Justifiable Force 
Confinement is justified when force is justified by this chapter if 

the actor takes reasonable measures to terminate the confinement as 
soon as he knows he safely can unless the person confined has been 
arrested for an offense. 

Historical Note 

Derivation: 
Penal Code art. 1173 

Cross Reference• 

Arrest, see § 9.51; C.C.P. cbs. 14, as amended, 15. 
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Committee Comment 

Penal Code art. 1173 excepts from the definition of the offense 
of false imprisonment "detain[ing] one for the objects mentioned 
in Article 1142 as justifying the use of force, but when it is 
claimed as a justification that such circumstances existed it must 
be shown also that the detention was necessary to effect any such 
object." Section 9.03 preserves this justification, making confine
ment as variety of justifiable force, and plugs it into every provi
sion justifying the use of force in this chapter. 

Restrictions on the use of force imposed elsewhere in the chapter 
also apply to the use of confinement. For example, confinement 
in response to verbal provocation alone is not justified because 
Section 9.31 so provides. Because confinement may be a continuing 
status, Section 9.03 conditions the justification on the actor's termi
nating the confinement as soon as he knows he safely can-he may 
not throw away the key. However, if the person confined is arrested 
he may test the legality of this confinement by habeas corpus so the 
last clause of Section 9.03 excepts the termination requirement in 
the arrest situation. 

§ 9. 04. Reckless Injury of Innocent Third Person 
Even though an actor is justified under this chapter in threatening 

or using force or deadly force against another, if in doing so he also 
recklessly injures or kills an innocent third person, the justification 
afforded by this chapter is unavailable in a prosecution for the reck
less injury or killing of the innocent third person. 

Historical Note 

Derivation: 
\Vis.Stat.Ann. § !)39.48(3) 

Cross References 

.. Deadly force" defined, sec § 9.01. 
··neeklcss" defined, see § 6.05. 

Committee Comment 

In Caraway v. State, 263 S.W. 1063 (Tex.Crim.App.l924), de
fendant shot at Will Jackson in self-defense, his bullet killed Mar
vin Jackson, and he was convicted of manslaughter. The Court of 
Criminal Appeals, in reversing the conviction for errors in the 
charge, summarized the self-defense and unintended killing issues 
as follows: 

In shooting at Will .Tackson [defendant] unintentionally 
killed Marvin Leo Jackson. His guilt or innocence [of that 
killing] depends on whether the act of firing at Will Jackson 
was culpable or justifiable. If [defendant], in fir-
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ing at Will Jackson, was justifiable under the laws of self-de
fense, the fact that the shot intended for Will Jackson killed 
the deceased, constituted no offense. . 

Id. at 1064. Accord: Plummer v. State, 4 Tex.Ct.App. 310 
(1878); Spannell v. State, 203 S.W. 357 (Tex.Crim.App.1918). 

Section 9.04 alters Texas law, represented by the Caraway case, 
by measuring the actor's culpability independently as to each of his 
victims, whether intended or unintended. Under the facts of Cara
way, for example, conceding defendant was justified in shooting at 
his assailant, if in doing so he acted recklessly vis-a-vis the inno
cent victim, Section 9.04 authorizes his conviction for manslaugh
ter. As a practical matter, however, someone in Caraway's dilem
ma would probably be completely exonerated; this is because a 
finding that one is acting in self-defense is strong evidence that 
the risk he created toward an innocent third person was not highly 
unreasonable and thus not reckless. Nevertheless, there are situa
tions in which the risk to third persons outweighs the risk to one's 
self or another-for example, shooting at a fleeing robber on a 
crowded street-and in these situations Section 9.04 will hopefully 
deter the creation of highly unreasonable risks to third persons. 

Section 9.04 is probably consistent with Texas tort law, Helms v. 
Harris, 281 S.W.2d 770 (Tex.Civ.App.-Fort Worth 1955, writ 
ref'd n. r. e.); cf. Restatement (Second) of Torts§ 75 (1965). 

§ 9.05. Civil Remedies Unaffected 
The fact that conduct is justified under this chapter does not abol

ish or impair any remedy for the conduct that is available in a civil 
suit. 

Historical Note 

Derivation: 

Model P.C. § 3.01(2) 

Cross Reference• 

Ci vii penalty in sentence, see § 12.05. 
"Conduct" defined, see § 1.07. 
Effect of code, see § 1.03. 

Committee Comment 
This section ensures that Chapter 9 will not create privileges in 

the law of torts. For example, Section 9.63 justifies the use of 
necessary force against a mental incompetent although the actor 
was negligent in appraising the existence of necessity or in em
ploying excessive force. Section 18 of the Mental Health Code, R. 
C.S. art. 5547-18, as amended, on the other hand, makes privileged 
only the nonnegligent use of necessary force against a mental in
competent. Thus the same actor, acquitted one week in an assault 
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prosecution based on injuring a mental incompetent, could the next 
week be forced to pay damages in a civil suit for the same injury. 
This is because Section 9.05 prohibits the court in a civil suit from 
expanding the scope of privilege to equal the scope of justification 
created by, in the example, Section 9.63. .J 

Section 9.05 does not, however, speak to the converse-that is, 
the question of whether, if the justification created in Chapter 9 is 
narrower than current tort privilege, a court may or ought to con
tract the privilege and thus create liability for conduct heretofore 
privileged but made unjustifiable by this code. An example of this 
converse situation is the use of deadly force against a trespasser to 
land. Although Section 9.41 makes this use unjustifiable, current 
Texas tort law makes it privileged, e. g., Redmon v. Caple, 159 S. 
W.2d 210 (Tex.Civ.App.-Texarkana 1942, writ ref'd w. o. m.). 
By its silence on this issue, Section 9.05 permits a court to reexam
ine the scope of privilege in a tort suit and, if appropriate in 
terms of policy, contract the privilege to the scope of the justifica
tion provided in this chapter. 

Although the Penal Code is silent on the relationship between 
the justification it creates and privilege in tort law, Texas courts 
in tort suits have equated privilege with justification practically 
across the board. This has been done without discussing the dif
ferences between the two concepts and in fact no case was discov
ered in which the court did other than state the equation as a con
clusion. See, e. g., Fambrough v. Wagley, 169 S.W.2d 478 (Tex. 
1943); March v. Walker, 48 Tex. 372 (1887). In addition to de
fense of property, privilege has been equated with justification in 
the areas of defense of another, Rhoden v. Boothe. 344 S.W.2d 481 
(Tex.Civ.App.-Dallas 1961, writ ref'd n. r. e.), public duty, Mode
sette v. Emmons, 292 S.W. 855 (Tex.Comm'n App.1927, holding ap
proved), and special relationships, Prendergrast v. Masterson, 196 
S.W. 246 (Tex.Civ.App.-Texarkana 1917, no writ). 

One of the basic policy decisions embodied in this chapter-that 
simple (tort) negligence in appraising necessity for using force ex
culpates the actor because he does not possess sufficient mens rea 
for criminal condemnation-does not speak to the issue of whether 
the same force should support an award of damages based on the 
same negligence. Nor does the chapter speak to the issue of who 
should bear the injury (monetary loss) resulting from the use of 
force against person or property. In light of these and other dif
ferences between tort law and criminal law, Section 9.05 permits 
Texas courts on a case-by-case basis to incorporate into the com
mon law of torts those principles of justification found in this 
chapter that comport with the general principles of tort law. The 
absence of Section 9.05, on the other hand, would leave the law of 
privilege as is and could result in retention in tort law of the very 
principles of justification the committee rejected in revising the 
penal law. 
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SUBCHAPTER B. JUSTIFICATION GENERALLY 

Section 9.21. Necessity 
Conduct is justified if: 

(1) the actor reasonably believes the conduct is immediately 
necessary to avoid imminent harm; and 

(2) the desirability and urgency of avoiding the harm clearly 
outweigh, according to ordinary standards of reasonableness, the 
harm sought to be prevented by the law proscribing the conduct; 
and 

(3) a legislative purpose to exclude the justification claimed 
for the conduct does not otherwise plainly appear. 

Hbtorical Note 

Derivation: 
Ill.Stat.Ann. ch. 38, I 7-13 
N.Y.Rev.Pen.Law l 35.05(2) 
Model P. c. § 3. 02 

"Conduct" drfinrd, f':l'C' § 1.07. 
Dur('~s defpns<'. R('(' § R.04. 
"Reasonable belief" defined, see § 1.07. 

Committee Comment 
This section enunciates a general principle of necessity justify

ing conduct that would otherwise be criminal. Necessity is a tra
ditional common-law defense, R. Perkins, Criminal Law 956-61 (2d 
ed. 1969), and most of the recently enacted penal law revisions 
have codified it. Although Section 9.21 derives generally from the 
Illinois, New York, and Model Penal Code provisions, it also de
parts from them in significant detail, especially phraseology, and 
hopefully represents an improvement in those codes' statement of 
the principle. 

There is no Texas statute recognizing a general principle of ne
cessity, but a few articles in the Penal Code affirm the principle 
(although not by name) in application to specific fact situations: 
arts. 791 (exceptions to speed law for fire trucks, police patrols, 
ambulances, etc.); 1196 (abortions to save mother's life); 1310 
(house destroyed to save another house from fire). 

The Court of Criminal Appeals in two recent cases refused to 
recognize a general principle of necessity. In Butterfield v. State, 
317 S.W.2d 943 (Tex.Crim.App.1958), defendant after becoming 
intoxicated received a serious head injury. Not having a telephone 
in his apartment, the only way he could secure medical aid was by 
driving. Reviewing his conviction for driving while intoxicated, 
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the Court of Criminal Appeals upheld the trial court's refusal to 
charge as a defense the theory that defendant drove his car upon a 
public highway because of necessity for the purpose of seeking 
medical treatment, the court remarking, "We are aware of no such 
defense." The court followed Butterfield in the 1965 case of San
som v. State, 390 S.W.2d 279 (Tex.Crim.App.1965), but neither 
Butterfield nor Sansom cited an earlier case, Woods v. State, 121 
S.W.2d 604 (Tex.Crim.App.1938), which recognized, although not 
by name, a general principle of necessity. In codifying this princi
ple Section 9.21 firmly establishes its existence and spells out the 
details of its application. 

Subdivisions (1) and (2) contemplate a balancing between the 
harm caused by the conduct constituting an offense and the harm 
the actor sought to avoid by the conduct. If the harm sought to be 
avoided was clearly greater than the harm actually caused (that is, 
the offense), the actor's conduct causing the offense is justified 
and he is exonerated. 

The harm-balancing concept is vague, but necessarily so. N eces
sity is a general principle, and as a practical matter it would be 
impossible to describe and rank the myriad variety of harms to 
avoid which a person is justified in committing an offense. Like
wise, what is "harm" and what 1'harms" are greater than others 
are questions purposefully left for case-by-case determination. 
Again, this is inevitable in stating a general principle, for who can 
specify with certainty, and in advance, that running a red light 
will never cause a greater harm than failing to arrest a suspected 
criminal, or that burglarizing a neighbor's shed for a fire extin
guisher is a greater harm than permitting a brush fire to get out 
of control, or even that colliding head-on with an occupied automo
bile stalled on a twisting, narrow mountain road is a greater harm 
than driving a loaded school bus into the side of the mountain to 
avoid the collision. 

It is not the actor's personal moral code or ethical standards that 
determine whether his choosing one harm over another is justified. 
Rather, Subdivision (2) requires the trier of facts to measure his 
choice according to "ordinary standards of reasonableness." More
over, Subdivision (3) makes the necessity defense unavailable if a 
legislative purpose to exclude it is expressed elsewhere in the Jaw. 
Thus, homicide committed by a private citizen to effect an arrest 
is not justified because Section 9.51 so provides. 

§ 9.22. Public Duty 
(a) Except as qualified by Subsections (b) and (c), conduct is jus

tified if the actor reasonably believes the conduct is required or au
thorized by law, by the judgment or order of a competent court or 
other tribunal, or in the execution of legal process. 
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I b) The other sections of this chapter control when force is threat
ened or used against a person to protect persons (Sections 9.31-9.3-1), 
to protect property (Sections 9.41-9.43), for law enforcement (Sec
tions 9.51-9.54), or by virtue of a special relationship (Sections 9.-
61-9.63). 

(c) The threat or use of deadly force is not justified under this 
section unless the actor reasonably believes the deadly force is specifi
mlly required tw statute or unless it occurs in the lawful conduct of 
war. If deadly force is so justified. there is no duty to retreat befot·e 
threatening or using it. 

(d) The justification afforded by this section is available if: 

( 1) the actor reasonably believes the court or tribunal has ju
risdiction or the process is lawful, even though the court or tribu
nal lacks jurisdiction or the process is unlawful; 

(2) the actor reasonably believes his conduct is required or 
authorized to assist a public servant in the performance of his 
official duty, e\·en though the servant exceeds his lawful authori
ty. 

Riatorioal If ote 

Derh;o•tlon: 

:lllnn SlAt .. \nn. 1509.06(1) (b)-(4) 

Crou Befereacea 

"( 'ouduc.•t" tlt·fin£>tl, see I 1.07. 
••J>eudly Coi'C<>"" <lefined, sec I 9.01. 
''l.nw" tlcfiuNl. S('(' I J.Oi. 
Otnclal misconduct, """ I 39.01. 
OCCiclal oppression . ...., I 39.1)2. 
"Puhllc ~·n·ant" defined, sec I 1.07. 
'"ll•·•tsonnble belief"" detlned see I 1.07. 
lll'tn·nt duty: 

Crime prcn•ntion, see t D.rt-1. 
Law l~ntorcement. see H D.;'il, D.~. 
i:!elC-<IefeDBe, see I D.32. 

Committee Comment 
Present law justifies in general terms the use of both nondeadly 

and deadly force when necessary to carry out n public duty, Penal 
Code art.•. 37, 1210. Moreover, specific justification is provided 
for killing a public enemy, art. 1208, executing a con\'ict pur•uant 
to the jud~ment of a court. art. 1209, and breaking down a door to 
execute a search warrant. C.C.P. art. 18.18. Section 9.22 restates 
and rlltrifies presf'nt law by justifying conduct that is required or 
authorized by law or by the judgment of order of a competent 
court or other tribunal. 

"Law" is defined in Section 1.07 (code definitions) to mean "the 
constitution o•· a statute of this state or of the United States, a 
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written opinion of a court of record, a municipal ordinance, an or
der of a county commissioners court, or a rule authorized by and 
lawfully adopted under a statute." As stated by Herbert Wechsler, 
chief reporter for the Model Penal Code, "The law is simply full of 
public duties of various sorts imposed on officers ranging from 
game wardens to executioners, and one cannot articulate this law 
[in a penal code]; therefore, one must accept it."-a statement as 
true of Texas jurisprudence as any other. 

Subsection (a) is formulated in terms of conduct, rather than 
force against the person, because many laws require or authorize 
damage to, seizure, or destruction of property, e. g., R.C.P. 637-
643 (levy of execution); C.C.P. art. 18.18 (break down door) ; Pe
nal Code art. 1310 (destroy house). "Tribunal" is included in ad
dition to "court" to justify acting pursuant to the order or judg
ment of, for example, an arbitration commission or other official 
adjudicatory body. 

Subsection (d) requires a reasonable belief that the conduct is 
required or authorized by law; the reasonable belief standard is of 
course used throughout this chapter. Present law now protects the 
server of defective process, Tierney v. Frazier, 57 Tex. 437 
(1882); Rainey v. State, 20 Tex.Ct.App. 455 (1886), and may even 
justify homicide to execute the judgment or order of a court lack
ing jurisdiction, compare Penal Code art. 1211 with art. 1212(1). 
On the other hand, a public servant who knowingly disregards the 
law or exceeds his authority forfeits his justification under both 
present law, cf. Alford v. State, 8 Tex.Ct.App. 545 (1880), and this 
section and can be prosecuted for official misconduct or oppression 
under Chapter 39 of this code. 

A public servant who is not de jure is nevertheless protected un
der Subsection (a) so long as he operates under a reasonable belief 
in the lawfulness of his office and authority. This is probably the 
present law, although the Penal Code appears to distinguish be
tween the de facto public servant's use of nondeadly and deadly 
force, compare art. 1212( 4) with Weatherford v. State, 21 S.W. 
251 (Tex.Crim.App.1893), and clearly the sounder rule is to protect 
de facto as well as de jure public servants. Finally, Subsection 
(d)(2) gives the private citizen aiding a public servant in per
forming his duty the same justification afforded the public serv
ant; this is consistent with present law, Penal Code art. 1216; 
Weatherford v. State, supra. 

The remainder of Chapter 9 deals specifically with problems con
cerning the use of force and deadly force against a person to pro
tect persons, to protect property, for law enforcement, and in spe
cial relationships. Section 9.22(b) therefore refers to these other 
provisions for controlling effect even though the conduct in ques
tion may also involve performance of a public duty. For example, 
before using force against a person to effect an arrest, a peace of· 
ficer must comply with the identification 1·equirements of Section 
9.51. 
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Section 9.22 does not by itself justify the threat or use of deadly 
force. Rather, as Subsection (c) makes clear, deadly force must be 
specifically authorized by statute or occur in the lawful conduct of 
war. Thus, the executioner may justifiably kill a convict sen
tenced to death in reliance on C.C.P. art. 43.14, but before a peace 
officer may justifiably kill to effect an arrest he must comply with 
Section 9.51. 

Sl'BCHAPTER C. PROTECTION OF PERSONS 

Section 9.31. SeU-Defense 
(a) Except as provided in Subsection (b), a person is justified in 

threatening or using force against another when and to the degree he 
reasonably believes the force is immediately necessary to protect him
self against the other's use or attempted use of unlawful force. 

(b) The threat or use of force against another is not justified: 
(1) in response to verbal provocation alone; or 
(2) to resist an arrest, search, stop or frisk, or halt at a road

block that the actor knows is being made by a peace officer, or by 
a person acting in a peace officer's presence and at his direction, 
even though the arrest, search, stop or frisk, or halt is unlawful, 
unless the resistance is justified under Subsection (c); or 

(3) if the actor consented to the exact force used or attempted 
by the other; or 

(4) if the actor provoked the other's use or attempted use of 
unlawful force, unless: 

(A) the actor abandons the encounter, or clearly commu
nicates to the other his intent to do so reasonably believing 
he cannot safely abandon the encounter; and 

(B) the other nevertheless continues or attempts to use 
unlawful force against the actor. 

(c) The threat or use of force to resist an arrest, search, stop or 
frisk, or halt at a roadblock is justified: 

(1) if, before the actor offers any resistance, the peace officer 
(or person acting at his direction) uses or attempts to use great
er force than necessary to make the arrest, search, stop or frisk, 
or hnlt; and 

(2) when and to the degree the actor reasonably believes the 
force is immediately necessary to protect himself against the 
peace officer's (or other person's) use or attempted use of great
er force than necessary. 
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Historical Note 

Derivation: 

Penal Code art. 1142 
Ill.Stat.Ann. ch. 38, §§ 7-1, 7-4, 7-7 
N.Y.Rev.Pen.Law §§ 35.15(1), 35.27 

Cross References 

Arrest, see § 9.51; C.C.P. cbs. 14, as amended, 15. 
Consent as defense to assaultive con<luct, see § 22.04. 
Deadly force in self-defense, see § 9.32. 
Halt at roadblock, see § 9.52; C.C.P. art. 1-!.02, as amended. 
Identification by peace officer, S<'e §§ 0.31, 0.32. 
"Peace officer" defined, see § 1.07. 
''Reasonable belief" defined, see § 1.07. 
Resisting stop, frisk, halt, arrest, or search, see § 38.03. 
Search and seizure, see C.C.P. ch. 18. 
Stop and frisk, see § 9.52; C.C'.P. art. 14.01, as amended. 
"rnlawful" defined, see § 1.07. 

Committee Comment 

§ 9.31 

This section sets out the basic rules justifying the use of force 
in self-defense. The formulation employed, which is used through
out the chapter to describe the test of justification, focuses on the 
existence of necessity, the occasion on which force was used, the 
degree of force used, and the nature of the conduct to which the 
force responded. The formulation contemplates a sliding scale of 
necessity, justifying instant and severe retaliation at the higher 
end, but only hesitant and mild response at the lower end. Penal 
Code art. 1142(7), justifying "only that degree of [nondeadly] 
force necessary," envisions the same sliding scale, but 
Section 9.31 tightens existing law by adding the immediacy re
quirement to emphasize that the necessity for using force must be 
exigent. 

"Threatening" is included within the terms of the section's justi
fication because many threats constitute offenses. "Unlawful" is 
defined in Section 1.07 to cover, generally, conduct that is either 
criminal or tortious or both. 

Present law apparently does not require resort to other means 
before using nondeadly force in self-defense, Dunlavely v. State, 
232 S.W.2d 714 (Tex.Crim.App.1950). Under Section 9.31, how
ever, if other reasonable means are available, the use of force 
would not be immediately necessary for protection and thus not 
justifiable. Retreat has never been required as a prerequisite to 
the use of nondeadly force, however, and this section does not re
quire it. 

Existence of Necessity 
This section justifies the use of force, and the degree of force 

used, when the actor reasonably believes it is immediately neces-
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sary. "Reasonable belief" is defined in Section 1.07 as a belief not 
formed recklessly or with criminal negligence; and these stand
ards, which include the requirement of viewing the circumstances 
from the actor's standpoint, are discussed in the comment to Sec
tion 1.07. Although never defining the terms used, Texas courts 
have consistently applied the reasonable belief standard to the use 
of both nondeadly, Savage v. State, 244 S.W. 1002 (Tex.Crim.App. 
1922 I ; Harrison v. State, 85 S.W. 1058 (Tex.Crim.App.1905), and 
deadly force, Penal Code arts. 1222(1), 1226; Howard v. State, 
357 S.W.2d 403 (Tex.Crim.App.1962); Bertrand v. State, 234 S. 
W.2d 244 (Tex.Crim.App.1950). 

Restrictions on Self-Defense 
Like present law, Section 9.31(b) (1) denies justification to the 

use of force in response to verbal provocation. See Penal Code art. 
1143; Hudley v. State, 194 S.W. 160 (Tex.Crim.App.1917); Polk v. 
State, 18 S.W. 466 (Tex.Ct.App.1892). 

Subsection (b) (2) works a radical change in present law under 
which a person illegally restrained "has the right to use such force 
as appears to him to be 1·easonably necessary to prevent the illegal 
arrest or to free himself." Grafft v. State, 113 S.W.2d 546, 548 
(Tex.Crim.App.1938). Deadly force may even be justified under 
present law, solely to resist an illegal arrest, Grafft v. State, su
pra; Mitchell v. State, 117 S.W.2d 443 (Tex.Crim.App.1938), al
though language in an earlier case appears to the contrary, Con
dron v. State, 155 S.W. 253 (Tex.Crim.App.1913). Nevertheless, it 
is clear that a defendant is entitled to separate charges on his 
rights in self-defense and to resist unlawful arrest, Barnes v. 
State, 356 S.W.2d 679 (Tex.Crim.App.1961); Grafft v. State, su
pra. 

The committee believes that the street is not the proper forum 
for determining the legality of arrest. If the suspect knows it is a 
peace officer who is trying to arrest him-and Sections 9.51 and 
9.52 complement this section by requiring the peace office to iden
tify himself and manifest his purpose to arrest or stop and frisk 
-respect for the rule of law requires the suspect to submit to ap
parent authority. Should a peace officer, before any resistance is 
offered, use greater force than necessary to arrest, the suspect's 
self-defense justification is restored by Subsection (c) and he may 
use that degree of force against the peace officer which is immedi
ately necessary to protect himself. A citizen acting in the pres
ence and at the direction of a peace officer is treated the same as 
a peace officer, and search, stop and frisk, and halt at a roadblock 
are equated with arrest so that their illegality is also immaterial. 

Subsection (b)(3) codifies the doctrine of mutual combat now 
recognized in Texas, see, e. g., Lujan v. State, 430 S.W.2d 513 
(Tex.Crim.App.1968); Carson v. State, 230 S.W. 997 (Tex.Crim. 
App.1921). If a person consents to the exact force used against 
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him, obviously he cannot be justified in forcibly responding to that 
which he consented to. 

One who provokes a difficulty, intending then to injure his oppo
nent when the latter responds to the provocation, is not justified in 
using force against his opponent when the latter responds. This is 
the common law, long recognized in Texas, and it is codified in 
Subsection (b)(4), Muckleroy v. State, 310 S.W.2d 315 (Tex. 
Crim.App.l957). To restore his self-defense justification, the pro
voker must abandon the difficulty, or if he reasonably believes he 
cannot safely do so, he must clearly communicate to his opponent 
his intent to abandon. Subsections (b)(4)(A) and (b) (4) rB) 
are also the present law, although the latter is not so precisely 
stated. See, e. g., Burris v. State, 30 S.W. 785 (Tex.Crim.App. 
1895); Brazzil v. State, 13 S.W. 1006 (Tex.Ct.App.1890); Roach 
v. State, 21 Tex.Ct.App. 249 (1886). The provocation doctrine, 
also called the doctrine of imperfect self-defense, has primarily de
veloped in the justifiable homicide setting and is accordingly dis
cussed in more detail in the comment to Section 9.32. 

§ 9.32. Deadly Force 

A person is justified in threatening or using deadly force against 
another: 

(1) if he would be justified in threatening or using force 
against the other under Section 9.31; and 

(2) if an ordinary person in the actor's situation would not 
have retreated; and 

(3) when and to the degree he reasonably believes the deadly 
force is immediately necessary to protect himself against the oth
er's use or attempted use of unlawful deadly force. 

Historical Note 

Derivation: 

'\Vis.Stat.Ann. § 939.48(1) 
La.Rev.Stat. § 14:20(1) 

Cross References 

"Deadly force" defined, sec § 9.01. 
Deadly force justified: 

Law enforcement, see §§ 9.51-9.54. 
Public duty, see § 9.22. 

"Reasonable belief" defined, see § 1.07. 
Retreat not required: 

Law enforcement, sec §§ 9.51-9.54. 
Public duty, see § 9.22. 

"Serious bodily injury" defined, see § 1.07. 
"Unlawful" defined, see § 1.07. 
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Committee Comment 
Justification for threatening or using deadly force is treated 

separately because of the many problems peculiar to it. Neverthe
less, the initial determination of whether deadly force is justified 
is made in terms of whether the use of nondeadly force would have 
been justified under Section 9.31. For example, a person is not 
justified in using deadly force to resist an illegal arrest unless, un
der the terms of Section 9.31(c), the peace officer used unneces
sary deadly force in attempting the arrest. Again, the provoker is 
not justified in using deadly force, except in the abandonment situ
ation, because Section 9.31(b)(4) denies him justification for us
ing nondeadly force. 

Deadly Force 
Section 1.07 (code definitions) defines "deadly force" both 

subjectively and objectively. Thus, force intended to cause death 
or serious bodily injury is deadly force, as is force, although not so 
intended, that is nevertheless capable of causing death or serious 
bodily injury. An example of the latter variety of deadly force is 
shooting into an occupied automobile, see Davis v. State, 292 S.W. 
220 (Tex.Crim.App.1927); cf. Ill.Stat.Ann. ch. 38, § 7-8(a) (2). 
Note also that "deadly force" is not synonymous with death; as at 
least one of our justifiable homicide provisions now recognizes, Pe
nal Code art. 1226, force causing serious bodily injury is also dead
ly force. 

Section 9.32 employs the same sliding-scale-of-force formulation 
found throughout this chapter: only that degree of deadly force 
immediately necessary to protect is justified. Article 1224 of the 
Penal Code, justifying deadly force in self-defense, suggests this 
same scale-other, nondeadly means must first be used, killing 
must occur while the aggressor is in the very act of using unlawful 
deadly force-but the Court of Criminal Appeals has interpreted 
the other justifiable homicide article, 1222, as not requiring resort 
to other means before using deadly force, Williams v. State, 4 S.W. 
64 ( Tex.Ct.App.1886) ; Foster v. State, 11 Tex.Ct.App. 105 ( 1881). 
Moreover, when art. 1222 justifies the use of deadly force, the de
gree of deadly force used is immaterial, e. g., Vasquez v. State, 371 
S.W.2d 389 (Tex.Crim.App.1963); Mayhew v. State, 144 S.W. 229, 
230 (Tex.Crim.App.1912) ("When the state's case is an unpro
voked attack, and the defendant's case is perfect self-defense, and 
where defendant had the right of self-defense at all, the question 
of excessive force is not involved.") 

Section 9.32(3) restores the issue of excessive deadly force to 
Texas law: if the actor can protect himself short of killing, he 
must do so on penalty of forfeiting his justification for the unnec
essary portion of the deadly force used. 
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Imperfect Self-Defense 
The law is well settled in this state that a person who inten

tionally provokes a difficulty in order to have a pretext to kill 
or injure thereby forfeits his right of self-defense, and cannot 
justify the killing of his adversary on this ground, though it 
was necessary to save his own life. 

Muckleroy v. State, 310 S.W.2d 315,317 (Tex.Crim.App.1957l. 

As we understand the law relative to the rig-ht of 
imperfect self-defense, it arises where the accused provokes a 
difficulty, not with an intent to kill, but merely to make an as
sault to whip the assaulted party, but that by reason of his 
own acts and conduct was driven to resort to extreme meas
ures in killing the party he had provoked into a difficulty in 
order to protect himself from death or serious bodily injury. 

Jones v. State, 192 S.W.2d 155, 157 (Tex.Crim.App.1946). 
As earlier discussed, the doctrine of provoking the difficulty is 

codified in Section 9.31(b)(4) and restricts the justifiable use of 
deadly force by virtue of Section 9.32(1). The Texas law of im
perfect self-defense is intricate, however, and the Court of Crimi
nal Appeals, in scrutinizing jury charges on the doctrine, has 
sometimes lost sight of its underlying rationale: a person may not 
take advantage of a necessity he has brought upon himself. 

Cases hold that an actor is not deprived of "perfect" self-defense 
unless he not only provoked the difficulty but also intended to do 
so, e. g., Mason v. State, 228 S.W. 952 (Tex.Crim.App.1921); 
Thornton v. State, 65 S.W. 1105 (Tex.Crim.App.1901). There is 
also a line of cases holding that the mere fact that the actor seeks 
a meeting to provoke a difficulty is not enough to deprive him of 
self-defense: he must commit the provocative acts as well, Mozee v. 
State, 51 S.W. 50 (Tex.Crim.App.1899) ; Airhart v. State, 51 S.W. 
14 (Tex.Crim.App.1899). If the actor seeks out his antagonist in
tending to assault him, but before provoking him the other as
saults the actor, the actor's self-defense justification is not forfeit
ed, Airhart v. State, supra. Although it is uncertain exactly what 
kind of provocative conduct is required to forfeit self-defense jus
tification, Harper v. State, 162 S.W.2d 971 (Tex.Crim.App.1942), 
the court in earlier decisions has said that if the actor engages in 
the commission of a felony and kills in apprehension of death or 
serious bodily injury provoked by the felony, "the law would im
pute the original wrong to the homicide and make it murder." 
Reed v. State, 11 Tex.Ct.App. 509, 519 (1882); see also Carter v. 
State, 17 S.W. 1102 (Tex.Crim.App.1891). Moreover, if the actor 
is engaged in committing one of the felonies listed in Penal Code 
art. 1222, which justifies killing to prevent enumerated felonies, 
the actor has no self-defense justification against the victim of the 
felony, Williams v. State, 48 S.W.2d 304 (Tex.Crim.App.1932) 
(burglary); McKee v. State, 42 S.W.2d 77 (1931) (robbery). Fi-
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nally, the Jones case, supra, 192 S.W.2d at 158, holds that a person 
may have a perfect right of self-defense without being entirely 
free from blame in the matter if his wrongful act was not intended 
or reasonably calculated to produce the "very difficulty in ques
tion." 

When an actor provokes a difficulty and then threatens or uses 
deadly force, Section 9.32 contemplates that the fact-finder will 
weigh the respective fault of the parties-the nature of the ac
tor's provocation against the nature of the victim's reaction and 
the actor's response to that reaction-and resolve the justification 
issue in terms of the culpable mental state required for the offense 
allegedly committed by the actor. For example, if a person pro
vokes a difficulty with intent to kill his opponent, and does so, he 
would be guilty of murder under Section 19.02 of this code. On 
the other hand, if his provocative conduct does not evidence an in
tent to kill, or even if it does if the victim reacts with the exces
sive use of deadly force, the actor may be guilty of manslaughter, 
aggravated or simple assault, or acquitted, depending on the ac
tor's culpability, if any, in the encounter. 

Retreat 
Section 9.32(2) breaks sharply with Texas legal tradition by re

quiring a person to retreat before using deadly force if an ordi
nary person in the actor's situation would have done so. Retreat 
is not required before killing to prevent one of the felonies enu
merated in Penal Code art. 1222, Williams v. State, 4 S.W. 64 
(Tex.Ct.App.1886); Foster v. State, 11 Tex.Ct.App. 105 (1881), 
and art. 1225 expressly negates a duty to retreat before killing to 
protect against the milder attack described in art. 1224. Some cases 
have gone farther than merely allowing the person attacked to 
stand his ground: he is justified in pursuing his assailant and 
killing him so long as it appears he faces danger, Thompson v. 
State, 276 S.W. 699 (Tex.Crim.App.1925); Taylor v. State, 213 S. 
W. 985 (1919); but see Lake v. State, 184 S.W. 213 (Tex.Crim. 
App.1916). 

Retreat is but one of many factors relevant to deciding whether 
an actor used more force than was justified under the circumstanc
es, cf. Brown v. United States, 256 U.S. 335 (1921) (Holmes, J.). 
The committee firmly believes a person ought to retreat, if he can 
do so safely, before taking human life ; and because Texas law has 
never imposed this duty, it is set out in Section 9.32(2). By meas
uring the existence and extent of the retreat obligation in terms of 
the ordinary person in the actor's situation, the committee contem
plates that the fact-finder will make a moral judgment on whether 
a defendant in a specific case ought to have retreated before 
threatening or using deadly force. Some new penal codes have 
dealt expressly with failure to retreat when required; for example, 
Ill.Stat.Ann. ch. 38, § 9-2, provides that a person who kills is 
guilty of manslaughter if the fact-finder determines he should 
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have retreated but did not. Because retreat is but one of many 
factors invoh·ed, howeYer, the committee rejects the Illinois ap
proach and intends for the fact-finder to include in its asse3sment 
of defendant's culpability his failure to retreat when he should 
have. 

§ 9.33. Defense of Third Person 
A person is justified in threatening or using force or deadly force 

against another to protect a third person if: 

( 1) under the circumstances as the actor reasonably believes 
them to be the actor would be justified under Section 9.31 or 9.32 
in threatening or using force or deadly force to protect himself 
against the unlawful force or unlawful deadly force he reasonably 
believes to be threatening the third person he seeks to protect; 
and 

(2) the actor reasonably believes that his intervention is im
mediately necessary to protect the third person. 

Historical Note 

Derivation: 
Ln.Rev.Stat. § 14.22 
\Yis.Stat.Ann. § 939.48(4) 

Cross References 

"Deadly force" defined, see § 9.01. 
Deadly force in self-defense, see § 9.32. 
"Reasonable belief" defined, see § 1.07. 
Retreat, see § 9.32. 
Se lf·defense, see §§ 9.31, 9.32. 
"l'nlawful" defined, see § 1.07. 

Committee Comment 

This section assimilates the law of defense of another to that of 
self-defense. Subdivision (1) refers the fact-finder to Sections 9.-
31 and 9.32 for the initial determination of whether the actor 
would have been justified in using force or deadly force to protect 
hims~lf. If he would have been, and if he reasonably belie\'ed his 
intervention was immediately necessary to protect the third person, 
he is exonerated. 

There are at present a \'ariety of statutory provisions on defense 
of another. Penal Code art. 1142(6) provides that violence "in de
fense of another against unlawful violence offered to his person or 
property" is no assault. As art. 1222 is framed in terms of pre
venting commission of enumerated felonies rather than self-de
fense, its provisions also apply to defense of another. Penal Code 
art. 1224, justifying homicide in defense against milder attack, ap
plies to defense of another, Lopez v. State, 287 S.W.2d 946 (Tex. 
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Crim.App.1956), except that a person is justified in killing in de
fense of another, under the peculiar wording of the statute, only 
when the other's life or person is imperiled by reason of an attack 
upon the other's property. C.C.P. art. 5.07 provides that the same 
rules applicable to self-defense are applicable to defense of another, 
and the Court of Criminal Appeals has held that the justification 
of the person intervening is measured by his own reasonable belief 
in the existence of the necessity, not by the right of the other per-
8on to defend himself, Wellborn v. State, 179 S.W. 1179 (Tex. 
Crim.App.1915); Mayhew v. State, 144 S.W. 229 (Tex.Crim.App. 
1912). 

§ 9.34. Protection of Life or Health 
(a) A person is justified in threatening or using force, but not 

deadly force, against another when and to the degree he reasonably 
believes the force is immediately necessary to prevent the other from 
committing suicide or inflicting serious bodily injury on himself. 

(b) A person is justified in threatening or using both force and 
deadly force against another when and to the degree he reasonably be
lieves the force or deadly force is immediately necessary to preserve 
the other's life in an emergency. 

Derivation: 
N.Y.Rcv.Pen.l.aw § 35.10(4) 
Wis.Stat.Ann. § 939.48(5) 

Aiding ~nirillf', ~C'C' § 22.05. 

Historical Note 

Cross Reference• 

Civil remedies, effect of chapter on,"""§§ 1.03, 9.05. 
'"Dcauly force'" defined, see § 9.01. 
Good. samaritan pri\·ilegt', sec H..C.S. art. lb. 
Gnanliatt-iJl('OillflCtcnt, sE.'e 1).63. 
"Serious bodily injm·y" dC'fine1l, sec § 1.07. 

Committee Comment 
This section is essentially new to Texas Jaw, although one of its 

applications finds a corollary in C.C.P. art. 6.06, which requires 
a peace officer to use force if necessary to prevent a person from 
injuring himself. 

Obviously deadly force should not be used to prevent suicide or 
self-inflicted injury, and Subsection (a) rules it out. On the other 
hand, Subsection (b)'s justification for saving a life in an emer
gency includes deadly force to cover, for example, a necessary tra
cheotomy or amputation. 

What is an "emergency," and what degree of force is necessary 
to preserve life, are questions for case-by-case clecision, cf. Gravis 
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v. Physicians & Surgeons Hospital of Alice, 427 S.W.2d 310 (Tex. 
1968); Moss v. Rishworth, 222 S.W. 225 (Tex.Comm'n App.1920, 
judgmt. adopted). 

SUBCHAPTER D. PROTECTION OF PROPERTY 

Section 9 .41. Protection of Own Property 
(a) A person in lawful possession of land or tangible, moveable 

property is justified in threatening or using force, but not deadly 
force, against another when and to the degree the actor reasonably be
lieves the force is immediately necessary to prevent or terminate the 
other's trespass on the land or unlawful interference with the proper
ty. 

(b) A person unlawfully dispossessed of land or tangible, moveable 
property by another is justified in threatening or using force, but not 
deadly force, against the other when and to the degree the actor rea
sonably believes the force is immediately necessary to reenter the 
land or recover the property if the actor threatens or uses the force 
immediately or in fresh pursuit after the dispossession; and either: 

(1) the actor reasonably believes the other had no claim of 
right when he dispossessed the actor; or 

(2) the other accomplished the dispossession by using force, 
threat, or fraud against the actor. 

Committee Comment 

See Committee Comment following Section 9.42. 

§ 9.42. Protection of Third Person's Property 
A person is justified in threatening or using force, but not deadly 

force, against another to protect land or tangible, moveable property 
of a third person if : 

(1) under the circumstances as he reasonably believes them to 
be the actor would be justified under Section 9.41 in threatening 
or using force to protect his own land or property; and 

(2) the actor reasonably believes: 

Derivation: 

(A) the third person has requested his protection; or 
(B) he has a legal duty to protect the third person's land 

or property; or 
(C) the third person is the actor's spouse, parent, or 

child, resides with the actor, or is under the actor's care. 

Historical Note 

lll.Stat.Ann. ch. 38, § 7-3 
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Cross Beferences 

Crime pl'('VC'ntion, sec § 9.:14. 
''Deadly foree" defined, see § 9.01. 
Force privileged to prevent consequC'nee~ of th<'ft, ~ec n.C'.S. art. til, as amended. 
"Jtpn~onnllJp heliE"f" drflnccl, ~f'C § l.Oi. 
''l'nJnwfnl" dPfined, .!':<'C § 1.07. 

Committee Comment 

Section 9.41(a) covers defense of one's own possession and 
Subsection (b) reentry or repossession after unlawful disposses
sion. Section 9.42 justifies force to protect property belonging to 
specified third persons in certain circumstances. Both sections 
employ the standard sliding-scale-of-force formulation--only that 
degree of force reasonably believed to be immediately necessary to 
protect possession is justified-and both make clear that deadly 
force is not justified. 

Who May Protect Property 
Under Section 9.41(a) a person may use force against another to 

protect his own property if it is in his "lawful possession." Penal 
Code arts. 1142(4), justifying the use of nondeadly force to protect 
property, and 1227(2), relating to deadly force, use the identi
cal phrase. Thus one dispossessed of land by a court order 
could not forcibly defend it, Fifer v. State, 141 S.W. 989 (Tex. 
Crim.App.1911), but one leasing land from lawful claimants to the 
title could forcibly bar a trespasser, Circle v. State, 22 S.W. 603 
( Tex.Crim.App.1893). 

A person is justified in using force against another to protect a 
third person's property, under Section 9.42, if under the circum
stances he would be justified in using the force to protect his own 
property under Section 9.41 and he has a legal duty to protect the 
property, the third person requested his protection, or the third 
person is a family member. Clearly a person acting for the owner 
should be justified in using force to protect the owner's property, 
and Texas law so provides, Penal Code art. 1227(2); Sims v. 
State, 36 S.W. 256 (Tex.Crim.App.1896). Beyond a legal relation
ship creating a duty to protect property, however, Texas law does 
not clearly delimit the category of third persons whose property 
another is justified in using force to protect. One case, Gay v. 
State, 125 S.W. 896 (Tex.Crim.App.1909), arguably justified the 
use of force to protect anyone's property, but the committee rejects 
this invitation to self-help in favor of the three categories of third 
persons described in Section 9.42(2). 

Nature of Interference and Type of Property 
It is to prevent or terminate a "trespass on the land or unlawful 

interference with the property" that a person is justified in using 
force under Sections 9.41(a) and 9.42. Penal Code art. 1142(4) 
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and ( 6) use the terms "intrusion" and "unlawful dolence" to de
scribe the nature of the interference; art. 1224 justifies killing to 
prevent an "unlawful and violent attack" against property. These 
terms have not been much litigated in Texas, but it is clear that a 
patron's interference with other customers in a store doesn't justi
fy the store-owner's ejecting the patron, Williams v. State, 279 S. 
W.2d 335 (Tex.Crim.App.1955), and that an attack on a person 
that incidentally happens to be made in a building doesn't entitle 
the person attacked to a charge on defense of property, Ross v. 
State, 177 S.W. 305 (Tex.Crim.App.1914). 

The term "trespass" used in Section 9.41(a) is not synonymous 
with, but considerably broader than, the offense of criminal tres
pass defined in Section 30.03. 

By using the terms "land" and "tangible, moveable property." 
Sections 9.41 and 9.42 follow present law, which applies to both 
real and corporeal personal property, Penal Code arts. 1142 ( 4), 
(6), 1224, 1227(1); Crawford v. State, 71 S.W.2d 277 (Tex.Crim. 
App.1934) (house); Weaver v. State, 76 S.W. 564 (Tex.Crim.App. 
1903) (dog); Lloyd v. State, 204 S.W.2d 633 (Tex.Crim.App.l947) 
(use of road). 

Reentry and Recapture 
If force is allowed to defend possession, it is 

only a small extension to allow similar force to be used to re
gain possession immediately after its loss. The ordinary citi
zen would regard a rule as unjust which attached legal conse
quences to a momentary advantage obtained by a thief or oth
er wrongful taker. Moreover, it is an ancient principle of 
common law, commended by common sense, that when proper
ty is retaken on fresh pursuit it is deemed to be taken at the 
beginning of the pursuit. The retaking is not any the less im
mediate because the fresh pursuit turns out to be a protracted 
chase. 

M.P.G. § 3.06, Comment at 44 (Tent. Draft No. 8, 1958). 
Despite these common-law and common-sense precedents, Texas 

law forbids with one exception the use of force to recover posses
sion once lost, e. g., Burton v. State, 148 S.W. 805 (Tex.Crim.App. 
1912); Hartfield v. State, 134 S.W. 1180 (Tex.Crim.App.l910); cf. 
Penal Code art. 1227(3). The exception is C.C.P. art. 18.22, which 
justifies force to recover stc.len property, and which article is 
amended by this code to provide a privilege from tort liability and 
reenacted as R.C.S. art. ld .. 

It is not always clear under present law when possession is lost, 
one decision, Weaver v. State, 76 S.W. 564 (Tex.Crim.App.l903), 
finding no dispossession of a dog even though the complainant took 
the dog off the defendant's property, but the question of who had 
possession is for the fact-finder, Schultz v. State, 273 S.W.2d 886 
(Tex.Crim.App.l954). 
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Rejecting this limitation of the present Jaw, Section 9.41 (a) jus
tifies the use of force to reenter or recover property if the posses
sor was unlawfully dispossessed of it. The dispossession require
ment prevents a chattel mortgagee from forcibly repossessing the 
chattel from the mortgagor on the latter's default, even though the 
mortgage so provides, because the mortgagee was not dispossessed 
of the property; this limitation is consistent with present Jaw, 
Lockland v. State, 73 S.W. 1054 (Tex.Crim.App.1903). In addi
tion, to justify the use of force to reenter or recover property un
der Section 9.41(b), the force must be used "immediately or in 
fresh pursuit after the dispossession." This restriction will en
courage resort to legal process to recover property except when the 
immediacy of the dispossession makes resort to self-help likely any
way. 

§ 9.43. UseofDevicetoProtectProperty 
The justification afforded by Sections 9.41 and 9.42 applies to the 

use of a device to protect land or tangible, moveable property if use 
of the device is reasonable under all the circumstances as the actor 
reasonably believes them to be when he installs the device. 

Bbtorlcal Note 

Derivation: 
Model P.C. I 3.06(5) 

Cro•• Befereaae• 

''DPndly force" defined, see § 9.01. 
"Roa>'ollal.Jlc l.Jclicf" defiucd, see S 1.07. 

Committee Comment 
This section is new to Texas penal law, although its provisions 

are substantially consistent with the common-Jaw tort rule, see 
Marquis v. Benfer, 289 S.W.2d 601 (Tex.Civ.App.-San Antonio 
1956, writ ref'd n. r. e.); Grant v. Haas, 76 S.W. 342 (Tex.Civ. 
App.1903, no writ). The section contemplates devices such as 
spike fences and barbed wire whose use may evidence a conditional 
intent to injure a trespasser and thus without the section consti
tute an offense. 

Note that Section 9.43 incorporates the restrictions on the use of 
force to protect property set out in Sections 9.41 and 9.42. For ex
ample, use of a spring gun or mantrap is not justified, because 
each threatens deadly force, and one is not justified in installing a 
device on a third person's property unless the third person occupies 
one of the categories specified in Section 9.42(2). 

Section 9.43 measures the reasonableness of the use of a device 
in terms of circumstances apparent at the time of installation. 
This is contrary to the tort rule-reasonableness is determined ac· 
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cording to circumstances extant at the time of injury, Marquis v. 
Benfer, supra-which the committee, however, rejects. 

SUBCHAPTER E. LAW ENFORCEMENT 

Section 9 .51. Arrest and Search 
(a) A peace officer, or a person acting in a peace officer's pres

ence and at his direction, is justified in threatening or using force 
against another when and to the degree the actor reasonably believes 
the force is immediately necessary to make or assist in making an ar
rest or search, or to prevent or assist in preventing escape after ar
rest, if: 

(1) the actor reasonably believes the arrest or search is lawful 
or, if the arrest is made under a warrant, he reasonably believes 
the warrant is valid; and 

(2) before threatening or using force, the actor manifests his 
purpose to arrest or search and identifies himself as a peace offi
cer or as one acting at a peace officer's direction, unless he rea
sonably believes his purpose and identity are already known by 
or cannot reasonably be made known to the person to be arrested. 

(b) A person other than a peace officer (or one acting at his direc
tion) is justified in threatening or using force against another when 
and to the degree the actor reasonably believes the force is immedi
ately necessary to make or assist in making a lawful arrest, or to pre
vent or assist in preventing escape after lawful arrest if, before 
threatening or using force, the actor manifests his purpose to and the 
reason for the arrest or reasonably believes his purpose and the rea
son are already known by or cannot reasonably be made known to the 
person to be arrested. 

(c) Only a peace officer is justified in threatening or using deadly 
force against another when and to the degree the peace officer rea
sonably believes the deadly force is immediately necessary to make an 
arrest, or to prevent escape after arrest, if: 

(1) the threat or use of force would have been justified under 
Subsection (a) ; and 

(2) the actor reasonably believes the conduct for which arrest 
is authorized included the use or attempted use of deadly force; 
and 

(3) the actor reasonably believes there is a substantial risk 
that the person to be arrested will cause death or serious bodily 
injury to another if the arrest is delayed. 

(d) There is no duty to retreat before threatening or using deadly 
force justified by Subsection (c). 
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Hhtorloal Note 

Derivation: 

lll.Stat.Ann. ch. 38, II 7-5, 7-G. 7-9(&) 

Cro11 References 

Arr('~t. see C.C.P. cbs. 14, as nm~nded, 15. 
''Doat!ly force" t!e!ined, see § 0.01. 
Escape from custody, see § 38.07. 
Evacling arrest, see § 38.04. 
Justification to resist arrest or searcl1, see §§ 9.31-9.33. 
''Law" defined, S€'e § 1.07. 
"l'C'acc officer" defined, see § 1.07. 
"Ueasonable Uelief" defined, see § 1.07. 
Ut>ckless injury of innocent third person, see § 9.04. 
Rc~isting arrest o1· search, see § 38.03. 
Rearch aml seizure, see C.C.P. cb. 18. 
''::icrious bodily injury" defined, see § 1.07. 

Committee Comment 

Whether one is justified in using force to effect an arrest or 
search turns, in the first instance, on whether he is authorized to 
make the arrest or search. The Jaw of arrest and search deter
mines who may arrest and search and under what circumstances. 
Section 9.51 does not of course set out the Jaw of arrest or search, 
but presumes a lawful arrest or search (whether with or without 
warrant) or, in the case of a peace officer, one reasonably believed 
to be lawful. 

The section employs the standard sliding-scale-of-force formula
tion, under which only that degree of force reasonably believed to 
be immediately necessary to arrest, search, or prevent escape is 
justified, and this formulation is consistent in substance with 
present law, Penal Code art. 1142(5), (7); C.C.P. art. 15.24. 

Subsection (a) clarifies existing Jaw on whether force is justi
fied on the basis of a peace officer's reasonable belief in the legali
ty of an arrest or search. Penal Code art. 1142(5) requires by its 
terms a lawful arrest (on warrant) to justify nondeadly force; C. 
C.P. art. 18.17 appears to make the legality of a search immaterial. 
Peace officers ought not to have to determine the legality of an ar
I'est or search at their peril, however, since courts often disagree 
about legality years after the event. 

A private citizen (not acting at a peace officer's direction), on 
the other hand, determines legality at his peril. The committee 
would frankly discourage citizen arrests, and Subsection (b) re
quires an arrest lawful in fact and in law before a private citizen 
is justified in using force to effect it. Note also that the subsec
tion does not mention searches, thus forbidding a private citizen to 
use force to effect a search. 
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Both subsections require one about to use force to identify him
self, and Subsection (b) requires the private citizen to inform the 
suspect of the reason for the arrest. Present Jaw imposes identical 
requirements, C.C.P. arts. 15.25, 15.26 (arrest with warrant); 
Montgomery v. State, 65 S.W. 537 (Tex.Crim.App.1901) (arrest 
without warrant); C.C.P. art. 18.16 (search warrant). However, 
if the purpose to arrest or search and the actor's identity are al
ready known to the suspect, Tiner v. State, 44 Tex. 128 (1875) ; 
Cortez v. State, 66 S.W. 453 (Tex.Crim.App.1902), or if making 
them known would endanger the actor, Bates v. State, 275 S.W. 
1064 (Tex.Crim.App.1925), neither is required unde1· present Jaw 
or under Subsection (a) or (b). 

Present Jaw does not justify deadly force solely to effect arrest 
(or, by implication, a search), Penal Code arts. 1210, 1212(9), 
1215; Caldwell v. State, 41 Tex. 86 (1874); McDonald v. State, 22 
S.W.2d 670 (Tex.Crim.App.1929). Subsection (c) changes this 
rule, affording peace officers (but not private citizens, not even 
those acting at the direction of a peace officer) a narrow justifica
tion to use deadly force to arrest or prevent the escape of highly 
dangerous suspects whose remaining at large create a substantial 
risk of death or serious bodily injury to another. The justifica
tion of this subsection does not extend to searches, and Subsection 
(c) (1) applies the prerequisites of Subsection (a) to the use of 
deadly force: the peace officer must reasonably belie\'e in the le
gality of the arrest and, before threatening or using deadly force, 
he must manifest his purpose and identify himself as a peace offi
cer unless his purpose and identity are already known or cannot 
reasonably be made known. 

Subsection (d) makes clear a peace officer need not retreat be
fore threatening or using deadly force under Subsection (c). 

§ 9.52. Stop and Frisk, Halt at Roadblock 
A peace officer is justified in threatening or using force, but not 

deadly force, against another when and to the degree the actor rea
sonably believes the force is immediately necessary to make a stop or 
frisk or halt at a roadblock, or to prevent escape after stop or halt, 
if: 

(1) the actor reasonably believes the stop, frisk, or halt is law
ful; and 

(2) before threatening or using force, the actor manifests his 
purpose to stop, frisk, or halt and identifies himself as a peace 
officer, unless he reasonably believes his purpose and identity 
are already known by or cannot reasonably be made known to the 
person to be stopped or halted. 

Historical Note 
Derivation: 

New 
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Cro•• Reference• 

Halt at roadblock, see C.C.P. art. 14.02, as am~ndcd. 
Justification to resist stop, frisk, or halt, see §§ 9.31-9.33. 
"Law" defined, see § 1.07. 
"Peaee officer" defined, see§ 1.07. 
"Reasonable belief" defined, see § 1.07. 
Reckless injury of Innocent third person, see § 9.04. 
Resisting stop, frisk, or halt, see § 38.03. 
Stop and frisk, see C.C.P. art. 14.01, as amended. 

Committee Comment 

This section paral!els Section 9.51 and affords peace officers jus
tification to use force to effect a stop and frisk or halt at a road
block authorized by C.C.P. arts. 14.01 and 14.02, as amended. The 
section has no counterpart in present law, which does not authorize 
a stop and frisk or halt as such. 

The prerequisites for using force under this section are the 
same as under Section 9.61: the peace officer must reasonably be
lieve the stop and frisk or halt is lawful and he must manifest his 
purpose and identity before using force. The standard sliding
scale-of-force formulation is also employed, but note that the justi
fication of this section is restricted to peace officers and does not 
authorize deadly force. 

§ 9.53. Prevention of Escape From Penal Institution 
(a) A peace officer, or guard employed by a penal institution, is 

justified in threatening or using force against a person in the custody 
of a penal institution when and to the degree the actor reasonably be
lieves the force is immediately necessary to prevent the person's im
minent escape from the penal institution or while being transported to 
or from the penal institution. 

(b) A peace officer, or guard employed by a penal institution, is 
justified in threatening or using deadly force against a felon in the 
custody of a penal institution when and to the degree the actor rea
sonably believes the deadly force is immediately necessary to prevent 
the felon's imminent escape from the penal institution or while being 
transported to or from the penal institution. There is no duty to re
treat before threatening or using deadly force justified by this 
subsection. 

Derivation: 
I1l.Stat.Ann. ch. 38. I 7-9(b) 
N.Y.Rev.Pen.Law I 35.30(6) 

Historical Note 

Croaa Beferenoea 

"Custody" defined, see § 9.0L 
"Deadly force" defined, see I 9.01. 
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''Escape•• defined, see § 9.01. 
"Peace officer" defined, see § 1.07. 
"Penal institution" defined, see § 1.07. 
"Reasonable belief" defined, see § 1.07. 
Reckless injury of innocent third verson, see§ 9.04. 

Committee Comment 

§ 9.54 

This section justifies both force and deadly force to prevent es
cape from a penal institution; it complements Section 9.51, which 
deals with escapes from arrest, and both sections dovetail with 
Section 38.07, which creates the offense of escape from custody. 

Only peace officers and guards employed by penal institutions 
are covered by Section 9.53, the committee believing it unlikely 
that private citizens wiii attempt to prevent escapes from penal in
stitutions, and undesirable for them to do so in any event. "Penal 
institution" is defined in Section 1.07 (code definitions) as "a 
place designated by law for the confinement of persons arrested 
for, charged with, or convicted of an offense;" "custody" is de
fined in similar terms in Section 9.01, both definitions thus exclud
ing juveniles, mental patients, and others confined pursuant to 
noncriminal proceedings. The legality of the custody is immateri
al, cf. Section 38.09, and "escape" is defined to exclude violation of 
probation or parole conditions. 

This section basically preserves present law, although the latter 
deals with the problem in fragmentary fashion, see Penal Code art. 
1142(5); C.C.P. art. 16.21. Penal Code art. 1212(10) justifies 
deadly force to prevent a felon's escape from the penitentiary. 
The justification does not survive the actual escape, however, 
Wright v. State, 44 Tex. 645 (1866), and Section 9.53(b)'s require
ments of imminency and immediate necessity for the deadly force 
preserve this feature of present law. Covering a convict in transit 
to or from a penal institution may broaden present law, although 
the Court of Criminal Appeals assumed without deciding such cov
erage in Ex parte Russell, 160 S.W. 75 (Tex.Crim.App.1913). The 
no-retreat provision in Subsection (b) is also probably consistent 
with present law. 

§ 9.54. Crime Prevention 

(a) A person is justified in threatening or using both force and 
deadly force against another when and to the degree he reasonably be
lieves the force or deadly force is immediately necessary to prevent 
the other's imminent commission of arson, burglary, kidnapping, rape 
or aggravated rape, or aggravated robbery. 

{b) There is no duty to retreat before threatening or using deadly 
force justified by Subsection (a). 

103 



§ 9.54 PROPOSED PENAL CODE 

Historical Note 

Derivation: 
New 
Cf. Penal Code art. 1222; Ill.Stat.Ann. 

ch. 38, I 7-1; La.Rev.Stat. I H:20(1) 

Cross Reference• 

AgJ<ra,·ated rape, sec § 21.03. 
Aggravated robbery, see § 2P.03. 
Arrest, see § 9.51. 
Arson, see § 28.02. 
Burglary, see § 30.02. 
"Deadly force" defined, see § 9.01. 
Defense of another, see § 9.33. 
Escape, see ~§ 9.51, 9.53. 
Kidnapping, see § 20.01. 
"Reasonable belief" definC'll, ~ee § 1.07. 
Self-defense, see §§ 9.31-9.32. 

Committee Comment 
Penal Code art. 1222 presently justifies homicide to prevent 

murder, rape, robbery, maiming, disfiguring, castration, arson, 
burglary and theft at night, and trespass by an armed and dis
guised individual at night. Article 1220 justifies a husband's kill
ing his wife's paramour when taken in the act of adultery. Except 
for murder (which of course invokes self-defense and defense of 
another justification), the commission of all these offenses may or 
may not involve a risk of death or serious bodily injury; adultery 
never does; theft at night and trespass may well threaten either, 
but not as a matter of course. Section 9.54 accordingly contracts 
the felony enumeration of present Jaw to focus on those crimes 
whose potential for serious violence to the person, although per
haps not sufficiently immediate to invoke self-defense and defense 
of another justification, nevertheless poses a great enough risk to 
justify a deadly response. 

Further desirable contractions of present law are achieved by 
the sliding-scale-of-force formulation used in this section and of 
course throughout the chapter. Under Penal Code art. 1222 a per
son need not resort to other means before killing to prevent one of 
the enumerated felonies, e. g., Teague v. State, 206 S.W. 193 (Tex. 
Crim.App.1918); Slack v. State, 149 S.W. 107 (Tex.Crim.App. 
1912). Section 9.54, on the other hand, justifies only that degree 
of force immediately necessary to prevent arson, burglary, kidnap
ping, rape, or robbery; for example, if it is reasonable under the 
circumstances first to club a robber or threaten a burglar with a 
pistol, shooting first is not justified. 

Present law also justifies, for example, killing the arsonist while 
fleeing and the burglar or thief by night while "within reach of 
g•.mshot from such place or building," Penal Code art. 1222(7), 
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(8). On the other hand, Section 9.54 justifies deadly force only 
when immediately necessary to prevent the imminent commission 
of one of the listed felonies. 

Like present law, Section 9.54(b) expressly negates any duty to 
retreat before threatening or using deadly force justified under 
Subsection (a), see, e. g., Williams v. State, 4 S.W. 64 (Tex.Ct. 
App.1886); Foster v. State, 11 Tex.Ct.App. 105 (1881). 

SUBCHAPTER F. SPECIAL RELATIONSHIPS 

Section 9.61. Parent-Child 

The threat or use of force, but not deadly force, against a child 
younger than 18 years is justified: 

(1) if the actor is the child's parent or someone acting in loco 
parentis to the child; and 

(2) when and to the degree the actor reasonably believes the 
force is necessary to discipline the child or to safeguard or pro
mote his welfare. 

Derivation: 

Ga.Stat.Ann. § 26-901(c) 
·wis.Stat.Ann. § 939.45(5) 

Computation of age, see § 1.06. 

Historical Note 

Cross References 

Custody rights in minor children, see R.C.S. art. 4639a; Pro hate Code § 109(a). 
"Deadly force" defin('ll, sec § 9.01. 
"Rea:-<onable belief" defined, SC'e § 1.07. 

Committee Comment 

Penal Code art. 1142(1) justifies a parent's use of force against 
his child "[i]n the exercise of the right of moderate restraint or 
correction. Section 9.61 preserves this traditional pa
rental right and terminates it when the parent's custody rights in 
the child terminate-ordinarily at age 18, R.C.S. art. 4639a-al
though if the support duty continues beyond that age under art. 
4639a-1 because of dependency, Section 9.63 (guardian-incompe
tent) will probably apply. Cases construing Penal Code art. 
1142(1) have extended its justification to one acting in loco paren
tis to a child, e. g., Snowden v. State, 12 Tex.Ct.App. 105 (1882); 
Turner v. State, 33 S.W. 972 (Tex.Crim.App.1896), and Section 9.-
61 does likewise. The term "in loco parentis" is well-understood in 
law, both by Texas courts and the courts of other jurisdictions, 
see, e. g., Schrimpf v. Settegast, 36 Tex. 296 ( 1871) ; Eitel v. 
State, 182 S.W. 318 (Tex.Crim.App.1916); 67 C.J.S. Parent and 
Child §§ 71-77 (1950). 
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This section, and the others in this subchapter, employ the 
standard sliding-scale-of-force formulation-with one exception. 
"Immediately" is not included to modify necessity because the use 
of force (punishment) often follows by some time, especially in the 
parent---ehild relationship, creation of the necessity for its use. In 
any event, under this section as well as under present law the is
sues of necessity, degree of force, and purpose of the force are 
questions of fact: 

It is true that the law has not laid down any fixed measure 
of moderation in a lawful correction of a child, nor is it prac
ticable to do so. Whether it is moderate or excessive must 
necessarily depend on the age, sex, condition, and disposition 
of the child, with all the attending and surrounding circum
stances, to be judged by the jury, under the directions of the 
court after the law of the case. 

Stanfield v. State, 43 Tex. 167, 168 (1875). 

Deadly force obviously is not justified in the parent-child situa
tion, either under this section or the present law, Penal Code art. 
1229. 

§ 9.62. Teacher--Student 
The threat or use of force, but not deadly force, against a person is 

justified: 
(1) if the actor is entrusted with the care or supervision of the 

person for a special purpose; and 
(2) when and to the degree the actor reasonably believes the 

force is necessary to further the special purpose or to maintain 
discipline in a group. 

Hiotorical 1'f ote 

Derivation: 
Model P.C. § 3.0S(2) 

Cross References 

"J)f'ndly force'' df'finrcl, sec § !l.Ol. 
''ltPH!'Oiluhle lx•Jie:f" defined, see § 1.07. 

Committee Comment 
Although present law lumps together the parent---ehild and teach

er-student justification, Penal Code art. 1142(1), separate treat
ment is necessary, and accorded by this Section 9.62, because of 
the different roles played by the parent and one caring for or su
pervising another for a special purpose. As stated by the Model 
Penal Code reporter: 

The variation [between the parent and teacher formula
tions) is designed to make clear the distinction between the 
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position of the person charged with the general care of a mi
nor and that of one performing a more limited protective 
function. The distinction is especially important in the case 
of teachers who may or may not have a general responsibility 
with respect to the child and its moral and material welfare 
but who are likely to have independent duties of maintaining 
discipline within the class or school. . 

l\II.P.C. § 3.08, Comment at 72-73 (Tent. Draft No.8, 1958). 

Unlike Section 9.61, Section 9.62 sets no age limit for the stu
dent because a university instructor with a class of 25-year-old 
graduate students may need the justification as much as the ele
mentary school teacher with a class of 7-year-olds. Likewise, al
though the section caption uses the traditional label for the rela
tionship, "Teacher-Student," the section defines the actor and the 
object of his force in terms of the actual relationship between 
them. Thus, a camp counselor, dormitory manager, study hall pre
fect, and baby-sitter are all included within the terms of the rela
tionship defined by this section. This inclusiveness is probably in
consistent with present law, which appears to require a formal 
teacher-student relationship, Prendergast v. Masterson, 196 S.W. 
246 (Tex.Civ.App.-Texarkana 1917, no writ) (superintendent of 
school system not a teacher). 

§ 9.63. Guardian-Incompetent 
The threat or use of force, but not deadly force, against a mental 

incompetent is justified: 

(1) if the actor is the incompetent's guardian or someone sim
ilarly responsible for the general care and supervision of the in
competent; and 

(2) when and to the degree the actor reasonably believes the 
force is necessary : 

Derivation: 

(A) to safeguard and promote the incompetent's welfare; 
or 

(B) if the incompetent is in an institution for his care and 
custody, to maintain discipline in the institution. 

Historical Note 

Minn.Stat.Ann. § 609.06(8) 

Cross References 

"Deadly force" defined, see § 9.01. 
Guardianship of mental incompetent, see Prohate Code cb. IX. 
ul\Iental incompetency" defined, see R.C.S. art. G5-!i-4(l). 
Privileged use of force against mental incompetent, see RC.S. art. 5547-18, as 

amended. 
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Committee Comment 
This section recognizes that force is sometimes necessary to re

strain or protect a mental incompetent or, if he is confined in an 
institution, to force his compliance with its rules. The Penal Code 
does not deal with this problem outside the formal guardian-ward 
relationship, art. 1142(1). 

The justification provided in this section may overlap to some 
extent that provided in Section 9.34 (protection of life or health). 
For example, forcibly disarming an incompetent during his suicide 
attempt as well as strait-jacketing and confining him in a padded 
cell during a fit wiiJ be justified under Section 9.34 as weiJ as un
der this Section 9.63. And note finaJJy that this section does not 
speak to protecting one's self or another from harm threatened by 
the mental incompetent; this justification is afforded by Subchap
ter C (protection of persons). 
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Section 

TITLE 3. PUNISHMENTS 

CHAPTER 12. PUNISHMENTS 

SUBCHAPTER A. GENERAL PROVISIONS 

12.01. Sentence in Accordance with Code. 
12.02. Types of Offenses. 
12.03. Classification of Felonies. 
12.04. Classification of Misdemeanors. 
12.05. Sentencing Combinations. 
12.06. General Principles of Sentencing. 

SUBCHAPTER B. FINES 

12.21. Criteria and Methods for Imposing Fines. 
12.22. Ordinary Fine for Felony. 
12.23. Ordinary Fine for Misdemeanor. 

SUBCHAPTER C. IMPRISONMENT 

12.31. Ordinary Term Imprisonment for Felony. 
12.32. Imprisonment for Misdemeanor. 

SUBCHAPTER D. EXCEPTIONAL SENTENCES 

12.41. Fine Based on Gain. 
12.42. Extended Term Imprisonment for Habitual Offender. 
12.43. Extended Term Imprisonment for Organized Criminal Offender. 
12.44. Extended Term Imprisonment for Habitual Petty Thief. 
12.45. Concurrent and Consecutive Terms of Imprisonment for Felony. 
12.46. Death Penalty for Capital Felony. 
12.47. Reduction of Third Degree Felony to Misdemeanor. 
12.48. Admission of Unadjudicated Offense. 

SUBCHAPTER E. CORPORATIONS AND ASSOCIATIONS 

12.51. Authorized Punishments for Corporation and Association. 

Committee Comment 

The Revised Penal Code creates a new sentencing structure for 
Texas. The new structure for the first time rationally allocates 
sentencing authority between the legislature, which grades an of
fense's seriousness; the court, which fits the punishment to the 
individual offender and facts of his offense; and the correctional 
authorities, which measure and act on the convict's dangerousness 
and rehabilitative potential. Unlike present law, which includes a 
specific penalty with the definition of each offense, the new struc
ture allots all offenses into one of four categories of felony or into 
one of three categories of misdemeanor. All authorized punish-
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ments, and the standards to guide their imposition, are then col
lected in a single place, Chapter 12. 

The felony categories authorize a minimum and maximum term 
of imprisonment, with parole eligibility tied to completion of the 
minimum term. And the new structure for the first time distin
guishes clearly between the ordinary offender, for whom long-term 
imprisonment is unnecessary and self-defeating, and the dangerous 
offender, for whom extended imprisonment is often essential to 
protect society. 

Except when the jury recommends probation, and in capital cas
es in which the state seeks the death penalty, the new structure 
vests the trial court with exclusive initial sentencing authority. 
Before sentencing, the court must conduct a separate, trial-type 
sentencing hearing, at which the state and defendant are entitled 
to appear with counsel, offer evidence, and argue on an appropri
ate sentence, and before sentencing a defendant to the penitentiary 
the court must consider a presentence report prepared by a proba
tion officer. Finally, the court must state for the record its rea
sons for assessing the sentence it did. 

The new structure, again for the first time in Texas, sets out 
detailed standards to guide the sentencing court in the exercise of 
its discretion. And to ensure that the standards are followed and 
sentences assessed evenhandedly throughout the state, the Court of 
Criminal Appeals is authorized to review the appropriateness and 
procedural and informational bases, as well as the legality, of sen
tences. 

SUBCHAPTER A. GENERAL PROVISIONS 

Section 12.01. Sentence in Accordance with Code 
(a) A person adjudged guilty of an offense under this code shall 

be sentenced in accordance with this chapter. 
(b) Penal laws enacted after the effective date of this code shall be 

classified for sentencing purposes in accordance with this chapter. 
(c) A felony defined by law outside this code, the sentence for 

which exceeds the sentence authorized in this chapter for a felony of 
the third degree, constitutes for sentencing purposes a felony of 
the third degree. A person adjudged guilty under that law is deemed 
to be convicted of a felony of the third degree and shall be sentenced 
for a felony of the third degree in accordance with this chapter. 

(d) A misdemeanor defined by law outside this code, the sentence 
for which exceeds the sentence authorized in this chapter for a Class 
A misdemeanor, constitutes for sentencing purposes a Class A misde
meanor. A person adjudged guilty under that law is deemed to be 
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convicted of a Class A misdemeanor and shall be sentenced for a 
Class A misdemeanor in accordance with this chapter. 

Historical Note 

Derivation: 
~.Y.Re\·.Pe-n.Law ~§ 55.10(1), (2), 60.00(1) 
Fed.Prop.Crim.Code § 3U07 

Cross References 

Effe-ct of eode, se?c § 1.03. 
"Felony'' dC'fincd, ~C'C *~ 1.07. 1:?.0~. 

Felony puni:-:hmcnt~. SN' §~ 12.22, 12.:n. 
"Lnw'' defined, !'lt:'e § 1.07. 
"~Iisdemeanor" defined, sec§§ 1.07, 12.02. 
)li~llPnwanor puni~hment~, seC' §§ 12.2:{, 12.~2. 

Committee Comment 

Chapter 12 contains all of the authorized punishments and the 
standards for their imposition, and Section 12.0l(a) directs the 
court and counsel to this chapter for the sentencing law. 

Although purely hortatory, Subsection (b) hopefully will guide 
future legislatures in grading newly-created offenses. One impor
tant object of this code's sentencing provisions is the creation of a 
permanent, rational sentencing structure into which new offenses 
may be fitted as they are created. 

Subsections (c) and (d) conform the penalty provisions of the 
many regulatory laws transferred from the Penal Code to the sen
tencing structure of this code. Subsection (c) reflects the commit
tee's judgment that an offense authorizing punishment more se
vere than that authorized for a third-degree felony should be in 
this code. Thus, although this code does not increase any punish
ment authorized by present law, it does reduce some. 

§ 12.02. Types of Offenses 
(a) Offenses are designated as felonies or misdemeanors. 

(b) An offense is a felony if it is so designated by law or if a per
son adjudged guilty of the offense may be sentenced to death or to 
the custody of the Texas Department of Corrections. 

(c) An offense is a misdemeanor if it is so designated by law or if 
a person adjudged guilty of the offense may be sentenced to impris
onment in a county jail for not more than one year or fined not more 
than $1,000 or both imprisoned and fined. 

Committee Comment 

See Committee Comment following Section 12.04. 
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§ 12.03. Classification of Felonies 
(a) Felonies are classified according to the relative seriousness of 

the offense into four categories: 
( 1) capital felonies; 
( 2) felonies of the first degree ; 
(3) felonies of the second degree; 
(4) felonies of the third degree. 

(b) An offense designated a felony, either in this code or in anoth
er law, without specification as to category is a felony of the third de
gree. 

Committee Comment 
See Committee Comment following Section 12.04. 

§ 12.04. Classification of Misdemeanors 
(a) Misdemeanors are classified according to the relative serious-

ness of the offense into three categories: 
( 1) Class A misdemeanors ; 
(2) Class B misdemeanors; 
(3) Class C misdemeanors. 

(b) An offense designated a misdemeanor, either in this code or in 
another law, without specification as to punishment or category is a 
Class C misdemeanor. 

(c) Conviction of a Class C misdemeanor does not impose any legal 
disability or disadvantage. 

Historical !II ote 

Derivation: 

t 12.02: Penal Code art. 4.7 
§§ 12.03, 12.04(a), (b): 

N. Y.Rev.Pen.Law §§ 55.0~. 55.10 

Fed.Prop.C'rim.Code § 3003 
§ 12.01(c): Penal Code arL 52 

Cross References 

''Conviction" defined, sec § 1.07. 
I<,;xct'ptional sentences, see subclJ. D. 
"Felony" defined, see §§ l.Oi, 12.02. 
1!\•lony punishments, sec §§ 12.22, 12.31. 
"~li,domeanor" defined, see §§ 1.07, 12.02. 
l\Ji~lemcanor punishments, ~ec §§ 12.2:3, 12.32. 

Committee Comment 

Section 12.02 preserves the felony-misdemeanor distinction and 
definition of present law, Penal Code art. 47; Ex parte Wynn, 259 
S.W.2d 191 (Tex.Crim.App.1953); Campbell v. State, 2 S.W. 825 
( Tex.Ct.App.1886). 
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Each offense in the code is labeled a felony or misdemeanor and, 
within those classifications, is further labeled, to reflect the of
fense's seriousness, one of three categories of misdemeanor or four 
categories of felony. Sections 12.03(a) and 12.04(a) break sharply 
with present law, which affixes a specific penalty to each offense 
in the article defining the offense itself, to produce a rational 
grading structure for the code and, hopefully, for offenses added 
by future legislatures. ~!, 

Sections 12.03 (b) and 12.04 (b) speak primarily to offenses out-
side this code and parallel Section 12.0l(c) and (d). ,I 

Section 12.04(c) ensures that conviction of a Class C (justice 
court) misdemeanor does not deprive the defendant of his rights to 
vote, hold public office, serve on a jury, or other rights of citizen
ship; cf. Penal Code arts. 48(5), 52. On the other hand, convic
tion of a Class C misdemeanor is included in the definition of 
"conviction" for enhancement purposes, see Section 1.07 (code defi
nitions), and can trigger, for example, extended term imprison
ment as an habitual petty thief under Section 12.44. 

§ 12.05. Sentencing Combinations 
(a) Within the limits prescribed by this chapter, a court may sen

tence a person adjudged guilty of an offense to any one of the follow
ing sentencing combinations: 

(1) to pay a fine; or 

(2) to probation; or 

(3) to pay a fine and to probation; or 

(4) to pay a fine and to imprisonment in a county jail not to 
exceed 30 days, the imprisonment either contemporaneous with or 
followed by probation; or 

(5) to imprisonment; or 

(6) to pay a fine and to imprisonment; or 

(7) to death following recommendation of the death penalty by 
a jury. 

(b) This chapter does not deprive a court of authority conferred 
by law to forfeit property, dissolve a corporation, suspend or cancel a 
license or permit, remove a person from office, cite for contempt, or 
impose any other civil penalty. The civil penalty may be included in 
the sentence. 

Derivation: 

Penal Code art. 48 
Fed.Prop.Cdm.Code § 3001 

Historical Note 
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Civil commitment, see R.C.S. arts. 5547-0, 5561c, 5561e-1. 
Corporations and associations, see subch. E. 
Death penalty, see § 12.46. 
Dissolution of corporation, """ Business Corporation Act arts. 7.01, 8.16, as amended; 

n.c.s. arts. 1396--7.01, 1396--8.15, as amended. 
Effect of rode, see § 1.03. 
Exceptional S<'ntences, see subch. D. 
Fines, see subch. B. 
~·orfeiture of office, see Tex. Const. art. XVI, § 41. 
Imprisonment, see subch. C. 
Probation, see C.C.P. art. 42.12, as amended. 
Work-release, see C.C.P. art. 42.12, § 4, ns amended. 

Committee Comment 

Subsection (a) sets out an exhaustive list of penal sanctions the 
sentencing authority may invoke following an adjudication of 
guilt; in doing so it restates and expands Penal Code art. 48. The 
section does not, however, impinge on a court's civil remedies; 
Subsection (b) makes clear that, either in addition to or together 
with the criminal sanction, a court may cancel a liquor license, en
join the operation of a house of prostitution, or order destruction 
of gambling paraphernalia-to mention but a few examples. 

§ 12.06. General Principles of Sentencing 

(a) A court in sentencing a defendant shall impose the minimum 
amount of custody or confinement that is consistent with the protec
tion of the public, the prevention of offenses, the gravity of the of
fense, and the rehabilitative needs of the defendant. 

(b) Total confinement in a penal institution is the least preferred 
sentence, and if the court detetmines to impose total confinement, it 
shall fashion the minimum and maximum terms in light of the cri
teria set out in Subsection (a). 

(c) A court in sentencing shall grant a defendant probation unless, 
considering the criteria set out in Subsection (a), it determines: 

( 1) there is a great risk the defendant will not make a good 
faith effort to comply with the conditions of probation or will 
commit another offense while on probation ; or 

(2) the defendant needs correctional treatment most effective
ly afforded in a penal institution; or 

(3) that granting probation will significantly depreciate the 
gravity of defendant's offense. 
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Historical Note 

Derivati(..n: 
Model Sentencing Act ~ 1 
ABA Sentencing Standards §§ 2.2, 2.3 
Model P.C. § 7.01(1) 

Cross References 

Appellate rcYiew of sC>ntC'IICE', sec C.C.P. arts. 4.03 and 44.25, as nm<'nUcd. 
Credit against sentence, see C.C.P. art. 42.03, as amended 
Fine guidelines, see § 12.21. 
Parole guidelines, see C.C.P. art. 42.1~, § l:::i, as amended. 
"Penal institution" defined, see § 1.07. 
Probation, sec C C.P. art. 42.12. ns ametHletl. 
Resentencing, see C.C'.P. art. 42.08, ns anwndccl. 
Work-release, see C.C.P. art. 42.12, § 4, as amended. 

Committee Comment 

§ 12.21 

This section, which has no counterpart in present law, provides 
some guidelines for exercising sentencing discretion. It has three 
primary objectives: furnishing the sentencing court with at least 
a sense of direction; bringing consistency to the wildly variant 
sentences now imposed across the state; and, perhaps most impor
tantly, providing the Court of C1·iminal Appeals with a foundation 
for fashioning standards to review the appropriateness of sentenc
es. 

The section also furnishes the defense and prosecution with a set 
of perimeters for the proper performance of their roles. 

Finally, the section makes clear that the trial court is to ap
proach the sentencing decision from the standpoint of first consid
ering probation, and only if there is good reason not to grant pro
bation is the court to work from the point of least deprivation of 
liberty to the point of maximum deprivation. 

SUBCHAPTER B. FINES 

Section 12.21. Criteria and Methods for Imposing Fines 
(a) In determining the amount and method of paying a fine, a 

court shall consider: 

( 1) a defendant's ability to pay the amount of the fine; and 

(2) a defendant's ability to pay the fine at the time and by 
the method directed; and 

(3) the hardship likely to be imposed on a defendant's depend
ents by the amount of the fine and the time and method of pay
ing it; and 
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( 4) the impact the amount of the fine and the time and meth
od of paying it will have on a defendant's ability to make repara
tion or restitution to the victim ; and 

(5) the amount of a defendant's gain, if any, derived from 
commission of the offense. 

(b) When imposing a fine a court may direct a defendant: 
( 1) to pay the entire fine when sentence is pronounced; or 
(2) to pay the entire fine at some later date; or 
(3) to pay a specified portion of the fine at designated period

ic intervals. 

Hbtorical Note 

Derivation: 

Suhsec. (a): 
Fed.Prop.( 'rlm.rode 
.Model P.C. ~ 7.02 

Subse-c. (b): X.Y.Prop Crim.Proc.Law 
3302(1) I 215.100) 

Cro.. Reference• 

C'orpt,ration~ nnd n~~ocintions, st•e subch. E. 
l''ine fot• f('lony, see § 12.22. 
Fine for misdemcanor, sN~ § 12.23. 
Gain fin<•, sec § 12.41. 
Puy or jnil, st•f' C.C.P. nrts. 43.03 and 4:1.50, as amenc.led, 45.53. 
S<'Jit('neiug proct•<'tlings, sec C'.C.P. art. 42.02, a~ UIII<'Utlf'll. 

Committee Comment 

Because criminal fines are sometimes counterproductive-for ex
ample, a fine sometimes harms the defendant's dependents more 
than the defendant, and it sometimes prevents restitution-Subsec
tion (a) lists these and other relevant factors for the court's con
sideration in determining whether and how much to fine a defend
ant. There is nothing comparable in present law. 

Once a court decides to fine a defendant, Subsection (b) author
izes a variety of payment method alternatives, thus introducing ad
ditional flexibility into the sentencing decision. Under present law 
the defendant must pay at once or go to jail, C.C.P. arts. 42.15, 
43.03, 43.04, 45.50, 45.53, and there have been instances of defend
ants jailed overnight because the court would not accept their per
sonal checks in satisfaction of the fine. 

§ 12.22. Ordinary Fine for Felony 
A court may sentence a defendant adjudged guilty of any category 

of felony to pay a fine, in an amount fixed by the court, not to exceed 
$5,000. 

Committee Comment 

See Committee Comment following Section 12.23. 
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§ 12.23. Ordinary Fine for MisdemPanor 
(a) A court may sentence a defendant adjudged guiltr of a Class 

A misdemeanor to pay a fine, in an amount fixed by the court, not to 
exceed $1,000. 

(b) A court may sentence a defendant adjudged guilty of a Class 
D misdemeanor to pay a fine, in an amount fixed by the court, not to 
exceed $500. 

(c) A court may sentence a defendant adjudged guilty of a Class C 
misdemeanor to pay a fine, in an amount fixed by the court, not to 
exceed $200. 

(d) If a law outside this code defines a misdemeanor and specifies 
the amount of fine, a court shall fix the amount of fine in accordance 
with that law, except as provided in Section 12.01{d) (sentence in ac
cordance with code). 

Historical Note 

Derivation: 

Fed.Pr••P Crim.Code § ~tlfllll) 

Cross References 

"FPiony" dPfill('l], ~f't· ~§ 1.(17, 1:.!.11:.!. 

Felon~· outside eoclP. ~eC' *§ 1:.!.111, 1:!.03. 
Gain fiJh-\ SC'e § l:!Al. 
"Law" defined, SC'C' § 1.07. 
":\Ji~tlPUU .. '<.lDOr" tlf'finetl, ~l'<' ~~ ].07, 1::!.02. 
:\li~dC'meanor out~ide code, .-.:c·e ~~ 1:!.111, 12.n-t. 
SC'ntl'll('ing proCN'ding<:., ~('(' t'.C.P. arr. -t2.o:.!. a.-.: aHt<'llded. 
T<thk• tlf pnnishmeuts, SC'e .\ppPwlix H. 

Committee Comment 

Except for the Class C misdemeanor, the maximum fines autho
rized by these sections for felonies and misdemeanors are essential
ly arbitrary but do not differ significantly from the fines autho
rized by present law. The $200 fine authorized for a Class C mis
demeanor conforms to the justice and corporation court constitu
tional jurisdiction. 

Section 12.23(d) speaks to the hundreds of laws outside the code 
that pro\·ide a (misdemeanor J fine penalty; its treatment of these 
laws is consistent with that prescribed by Section 12.01. 
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SUBCHAPTER C. IMPRISONMENT 

Section 12.31. Ordinary Term Imprisonment for Felony 
(a) A court may sentence a defendant adjudged guilty of a felony 

of the first degree: 
( 1) to life imprisonment; or 
(2) to a term of imprisonment the mm1mum of which the 

court shall fix at not less than 1 year nor more than 12 years 
and the maximum at not more than life imprisonment; or 

(3) to a term of imprisonment the minimum of which the 
court shall fix at not less than 1 year nor more than 10 years 
and the maximum at not more than 30 years. 

(b) A court may sentence a defendant adjudged guilty of a felony 
of the second degree to a term of imprisonment the minimum of 
which the court shall fix at not less than 1 year nor more than 4 years 
and the maximum at not more than 12 years. 

(c) A court may sentence a defendant adjudged guilty of a felony 
of the third degree to a term of imprisonment the minimum of which 
the court shall fix at not less than 1 year nor more than 2 years and 
the maximum at not more than 6 years. 

(d) Except as provided in Subsection (e), no sentence may be im
posed under this section in which the minimum term is longer than 
one-third of the maximum term. 

(e) Subsection (d) does not apply when this section authorizes a 
sentence to life imprisonment. Subsection (d) does not prohibit a 
court from sentencing a defendant adjudged guilty of a felony of the 
third degree to a term of imprisonment the minimum of which equals 
one year and the maximum of which equals two years. 

Historical Note 

Derivation: 

N.Y.Rev.Pen.Code ~ 70.00 
1\lodel P.C. § e.07 

Cro•• Reference• 

Concurrent or consC'cutive tC'rm of imprisonment, sec § 12.45. 
Credit ngainst sentence, sec C.C.P. art. 42.03, as amended. 
Death penalty, see § 12.46. 
Extended term imprisonment for felony, see §§ 12.42, 12.43. 
"Felony'' defined, see §§ 1.07, 12.02. 
Good time credit, seC' R.C.S. art. 61841. 
Parole eliltibility, see C.C.P. art. 42.12. § 15, as arnrnded. 
Sentencing proceedings, see C.C.P. art. 42.02, as amended. 
'l'al!lc of punishment~. sec Appendix B. 
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Committee Comment 
The minimum-maximum term combination authorized by this 

section is new to Texas law and for the first time makes a rational 
allocation of sentencing authority between the legislature, which 
grades the offense's seriousness; the judiciary, which fits the pun
ishment to the individual defendant and facts of his offense; and 
the correctional authorities, which measure and act on the convict's 
dangerousness and rehabilitative potential. Section 12.31 provides 
a variety of authorized prison terms for felony offenses, thus fur
nishing the sentencing court with a flexible response to the offend
er and his particular offense. Because parole eligibility is tied to 
service of the minimum term, C.C.P. art. 42.12, § 15, as amended, 
the trial court is given a means to reflect the community's condem
nation of a particular offense and offender, and it is anticipated 
that high minimums will be reserved for the more aggravated of
fenses. Subsection (d) prohibits the trial court's encroaching on 
the correctional authority's discretion by preventing, for example, 
assessing a minimum of 4 years and a maximum of 5 years for a 
second-degree felony. Subsection (e) excepts from this prohibition 
the life sentence and a special minimum punishment for the lowest 
felony. 

The one-year mandatory minimum serves the need of the De
partment of Corrections for a minimum period in which to process, 
classify, and perhaps begin rehabilitating a convict. Once the min
imum term assessed is served, however, the Board of Pardons and 
Paroles determines whether the convict is sufficiently rehabilitated 
to justify release on parole. 

Section 12.31 effects a significant reduction in maximum pun
ishments authorized for the ordinary felony offender. In doing so 
it follows the recommendation of the American Law Institute's 
Model Penal Code, the American Bar Association, and the National 
Council on Crime and Delinquency. Complementing this reduction 
for the ordinary offender, this chapter identifies the dangerous of
fender and authorizes substantial confinement to isolate him from 
society. 

Present law does not distinguish between the ordinary and dan
gerous offender. In addition to the incredible variety of sentenc
ing combinations available, present law offers a similar variety of 
maximum punishments: life, any number of years, 25 years, 20 
years, 15 years, 12 years, 10 years, 7 years-to mention fewer than 
half. But, when it is noted that the avo·age length of time spent 
in prison by all inmates discharged from the Department of 
Cor1·ections in 1969 was two years and nine months, this chapter's 
distinction between ordinary and dangerous offenders is much clos
er than present law to the reality of our penocorrectional system. 
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§ 12.32. Imprisonment for Misdemeanor 

(a) A court may sentence a defendant adjudged guilty of a Class 
A misdemeanor to imprisonment in a county jail for a term not to ex
ceed one year. 

(b) A court may sentence a defendant adjudged guilty of a Class 
B misdemeanor to imprisonment in a county jail for a term not to ex
ceed three months. 

lllotorioal Note 

Derivation: 

N.Y.Rev.Pen.Law I 70.15(1), (2) 

Cro•• Refere11.ce• 

Credit against sentence, see C.C.P. art. 42.03, ns nme11decl. 
Extended term lmprisorunent for habitual petty thief, see § 12.44. 
Good time credit, see R.C.S. art. 5118a. 
"~!isdemeanor" defined, sec§§ 1.07. 12.02. 
Sentencing proceedings, see C.C.P. art. 42.02, as am('ndcd. 
TnbiC' of punishments, sC'e Appendix R. 

Committee Comment 
Although again essentially arbitrary, the maximum jail terms 

for Class A and B misdemeanors prescribed by this section are 
similar to those in the present law, which often prescribes a year or 
six months. No imprisonment is authorized for the Class C misde
meanor, of course, because justice and corporation courts have no 
jurisdiction to imprison. 

SUBCHAPTER D. EXCEPTIONAL SENTENCES 

Section 12.41. Fine Based on Gain 

(a) If a defendant has gained money or property by committing 
any category of felony, a court may sentence the defendant to pay a 
fine, in an amount fixed by the court, not to exceed double the 
amount of the defendant's gain from committing the felony. 

(b) If a defendant has gained money or property by committing a 
Class A or Class B misdemeanor, a court may sentence the defendant 
to pay a fine, in an amount fixed by the court, not to exceed double 
the amount of the defendant's gain from committing the misdemean
or. 

(c) For purposes of this section, "gain" means the amount of mon
ey or value of property derived from the commission of an offense, 
less the amount of money or value of property returned to the victim 
or seized by or surrendered to lawful authority before the sentencing 
hearing begins. 
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~.Y.Rev.Pen.Law § 80.00 

PUNISHMENTS 

Historical Note 

Cross References 

Corporations, and as~o<'intiom:, sec§ 12.51. 
Notice of excPptional sentence, sec C.C.P. art. 42.02, § G, as an1C'ndcd. 
Ordinary fines, see subch. B. 
Restitution, see C.C.P. art. 42.12, § 4, ns amended. 

Committee Comment 

§ 12.42 

A fine based on the defendant's gain from committing an of
fense is a novelty in Texas law, but should prove useful in requir
ing those who have profited from their offenses to disgorge. The 
definition of "gain" in Subsection (c) encourages the return of 
money or property to the victim. The gain fine is not an autho
l'ized disposition for the justice or corporation court because its ju
risdiction is constitutionally limited to a $200 fine. 

§ 12.42. Extended Term Imprisonment for Habitual Offender 
(a) A court may sentence a defendant adjudged guilty of a felony 

of the second or third degree to an extended term of imprisonment if 
the court determines under Subsection (c) that the defendant is an 
habitual offender. 

(b) The extended term of imprisonment for an habitual offender 
consists of: 

(1) a minimum term the court shaH fix at not less than 1 year 
nor more than 12 years and a maximum at not more than 30 
years, if defendant stands adjudged guilty of a felony of the sec
ond degree; 

(2) a minimum term the court shaH fix at not less than 1 year 
nor more than 6 years and a maximum at not more than 30 
years, if defendant stands adjudged guilty of a felony of the 
third degree. 

(c) To determine that a defendant is an habitual offender, the 
court must find : 

(1) that the defendant has been convicted two or more times 
before of any category of felony; and 

(2) that extended term imprisonment is necessary to protect 
the public. 

Derivation: 

Penal Code arts. 62-64 
N.Y.Rev.Pen.Law § 70.10 

Historical Note 

Tex.Rev.Prop.Penal Code Pamph.-10 121 
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Czoo•• Refereacea 

''Convktion .. ll<'fine<l, see § 1.0;, 
''Felony" derlne<l, •ee §§ 1.07, 12.02. 
First dpgr<'<' felony punishment, Sf'(' U 12:.22, 12:.31. 
llnbitunl ]"'tty thlor. see § 12.44. 
Xotiet> of £'XcE'ptionnl spntC'DC(', s<'e f'.C.P. nt"t. 42.02, § 6, a~ amended. 
Ordinary fdony imprisonment, se(" § 12.:u. 
Sl"ltt<·IH:iug proceeding.-.:, sec C.C.P. art. 42.02, ns amended .. 

Committee Comment 

This section preserves the present habitual offender law, Penal 
Code arts. 62-64, with four important changes: (1) A reasonable 
variety of punishments is authorized and the court is afforded 
wide discretion in tailoring the punishment to the individual habit· 
ual offender and his pattern of conduct. (2) A prediction of dan
gerousness is required. (3) Section 12.42 does not apply to there
peater misdemeanant, whose most irritating manifestation, the ha
bitual petty thief, is instead treated separately under Section 12.-
44. ( 4) Section 12.42 eliminates some of the technicalities of 
present law, e. g., art. 62's requirement that the instant offense be 
of the "same nature" as the prior offense. 

The first degree felony is not included as a "trigger" offense in 
this section because it authorizes a sentence of life imprisonment 
in every case. 

§ 12.43. Extended Term Imprisonment for Organized Crinlinal 
Offender 

(a) A court may sentence a defendant adjudged guilty of a felony 
of the second or third degree to an extended term of imprisonment if 
the court determines under Subsection (c) that the defendant is an 
organized criminal offender. 

(b) The extended term of imprisonment for an organized criminal 
offender consists of: 

( 1) a minimum term the court shall fix at not less than 1 year 
nor more than 12 years and a maximum at not more than 30 
years, if defendant stands adjudged guilty of a felony of the sec
ond degree; 

(2) a minimum term the court shall fix at not less than 1 year 
nor more than 6 years and a maximum at not more than 30 
years, if the defendant stands adjudged guilty of a felony of the 
third degree. 

(c) To determine that a defendant is an organized criminal offend
er, the court must find: 
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(1) that the defendant stands adjudged guilty of a felony un
der Section 19.02 (murder); Section 20.01 (kidnapping); Sec
tion 28.02 (arson); Chapter 31 (theft); Chapter 32 (fraud); 
Section 36.02 (bribery) or 36.05 (tampering with witness); Sec
tion 37.03 (aggravated perjury); Section 43.04 (aggravated pro
motion of prostitution) or 43.05 (compelling prostitution); 
Chapter 46 (weapons); Section 47.04 (gambling promotion); or 
Chapter 48 (drugs); and 

(2) that the felony of which the defendant stands adjudged 
guilty is part of a pattern of conduct: 

(A) constituting one or more offenses under the law of 
this state or another jurisdiction; and 

(B) continuing over a protracted period of time; and 

(C) carried on in concert by the defendant and 10 or 
more other persons ; and 

(3) that extended term imprisonment is necessary to protect 
the public. 

Historical Note 

Derivation: 

Fed.Prop.Crim.Code § 3203 

Cross References 

First degree felony punishment, SC'C §§ 12.22, 12.31. 
Gain fine, see § 12.41. 
"Law" defined, see § 1.07. 
Notice of exceptional sentence, see C.C.P. art. 42.02, § G, as amended. 
Ordinary felony imprisonment, see § 12.31. 
Sentenciug proceedings, sec C.C.P. nrt. 42.02, as amended. 

Committee Comment 

In attempting to identify the participant in organized crime, 
this section employs the three definitional elements generally be
lieved to evidence such participation: selected offenses committed 
in concert with others as part of a criminal enterprise continuing 
over a long period of time. This section tracks the proposed Fed
eral Organized Crime Control Act of 1969. S. 30, 91st Cong., 2d 
Sess., § 1001, as well as a similar provision in the Proposed Feder
al Criminal Code. 

§ 12.44. Extended Term Imprisonment for Habitual Petty Thief 

(a) A court may sentence a defendant adjudged guilty of misde
meanor theft under Chapter 31 to an extended term of imprisonment 
if the court determines under Subsection (c) that the defendant is an 
habitual petty thief. 
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(b) The extended term of imprisonment for an habitual petty thief 
consists of a minimum the court shall fix at not less than one year 
nor more than two years and a maximum at not more than six years. 

(c) To determine that a defendant is an habitual petty thief, the 
court must find: 

(1) that defendant has been convicted two or more times be
fore of misdemeanor theft; and 

(2) that extended term imprisonment is necessary to protect 
the public. 

Derivation: 

l'onn.Gen Stat. f 53-42(a) 

"Cun\·ktion" dE>filll'tl, SC'C' § 1.07. 
Gni 11 fiHC', st•c, § 12.41. 

Hhtorieal Jll"ote 

Croaa Befere11cea 

":\li:-:tlcmPanor" definPtl, sec §§ 1.07, 12.02. 
Xot i<''' of <-'l:<'eptional SC'DtC'n('(', sec C.C.P. art. 42.02, § 6, ns nn1C'nd00. 
Ordinary misch.•mC'nnor imprhmnmcnt, ~ § 12.32. 
~t~ntt•ncin~ proc-C'Nling.;:, SC"C C.C.P. nrt. 42.02, as nmPn<lN.l. 
Tlwft. ~f'<' eh. :n 

Committee Comment 

This section ele\'ates to third-degree felony le\'el for punishment 
purposes the third misdemeanor theft conviction. It is aimed pri
marily at the misdemeanor bad check writer and shoplifter, but of 
course applies to all theft offenses. 

§ 12.45. Concurrent and Consecutive Terms of Imprisonment for 
Felony 

(a) Subject to the limitation in Subsections (b)-(e), a court shall 
determine, if a defendant has been adjudged guilty of more than one 
felony offense, whether to impose concurrent or consecutive sentences 
for the offenses. Sentences are deemed to run concurrently unless 
the court states in the sentence that they run consecutively. 

(b) A court shall consider the gravity and circumstances of the of
fenses and the history, character, and rehabilitative needs of the de
fendant in determining whether to impose consecutive sentences. 

(c) A court may not impose consecutive sentences for offenses 
arising out of a single criminal episode. 

(d) If a court lawfully determines to impose consecutive sentences, 
the aggregate minimum of all sentences imposed may not exceed 12 
years' imprisonment and the aggregate maximum of all sentences im-
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posed may not exceed 30 years' imprisonment. However, this limita
tion does not apply if an offense for which defendant is sentenced au
thorizes the death penalty or life imprisonment. 

(e) The limitation in Subsection (d) applies: 

(1) if a defendant is sentenced at the same time for more 
than one offense ; 

(2) if a defendant is sentenced at different times for one or 
more offenses all of which were committed prior to imposition of 
sentence for any one or more of them; 

( 3) if a defendant has already been sentenced by a court of 
this state, other than the present sentencing court, or by a court 
of another state or federal jurisdiction. 

(f) For purposes of this section, "criminal episode" means all con
duct, including criminal solicitation and criminal conspiracy, incident 
to the attempt or accomplishment of a single criminal objective, even 
though the harm is directed toward or inflicted upon more than one 
person. 

Historical Note 

Derivation: 

Fed.Prop.Crim.Code § 3206 

Cross References 

Joindcr of multiple offenses in :-:inglc crimiwtl action. ~f'e <'h. 3. 
1\Iultiple sentences prohillited following multiple con\'ietious, see ch. :1. 
Notice of C'xceptionnl sentPnC'C', Sf'C' C.f'.P. art. 42.02, § 6, as :.unendt'(l. 
Sentencing IH'OCC'{'(ling:", sec C.C.P. art. 42.02, as nnH'IHlcd. 

Committee Comment 

C.C.P. art. 42.08 presently vests the trial court with discretion to 
decide whether or not to cumulate sentences when a defendant is 
adjudged guilty of two or more offenses. This discretion is uncon
fined and unstructured, and the Court of Criminal Appeals has 
been content to review its exercise according to the abuse-of-dis
cretion standard that, of course, nearly always results in upholding 
the trial court, see, e. g., Morales v. State, 416 S.W.2d 403 (Tex. 
Crim.App.1967). 

The rationale for authorizing consecutive sentences is that the 
multiple offender, like the habitual offender, may be dangerous 
and require long-term imprisonment for the protection of society. 
This rationale is but dimly recognized in present law, which ap
pears to sentence offenses rather than offenders, and Section 12.45 
revises this law to accomplish the proper objectives of the consecu
tive sentence authorization. 

Subsection (a) continues the present law's authorization for con
secutive sentences, and Subsection (b) provides standards to guide 
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the trial court in deciding when to impose consecutive rather than 
concurrent terms. The second sentence of Subsection (a), inciden
tally, codifies a line of decisions by the Court of Criminal Appeals, 
sec, e. g., Ex parte Davis, 160 S.W. 459 (Tex.Crim.App.1913). 

Subsection (c) conforms to the compulsory joinder-multiple con
Yictions-single sentence policy of Chapter 3 (multiple prosecutions 
and double jeopardy); offenses arising out of a single criminal ep
isode are treated as one unit throughout this code and consecutive 
sentences are thus inappropriate for them. The definition of 
"criminal episode" in Subsection (f) is discussed in the comment 
to Section 3.01. 

Subsection (d) limits the aggregate of all consecutive terms law
fully imposed to that already prescribed for the most dangerous of
fenders-Sections 12.42 (habitual offender) and 12.43 (organized 
criminal offender)-with exceptions, of course, for the capital and 
first-degree felon. 

The application of the aggregate term limitation in Subsection 
(d) is spelled out in the three subdivisions of Subsection (e). The 
defendant convicted of multiple offenses in a single trial is the 
most common occasion for choosing between concurrent or consecu
tive terms, and is described by Subdivision (1). Subdivision (2) 
contemplates a defendant who is sentenced for offenses A and B 
after he has committed undiscovered offenses X and Y. When he 
is later sentenced for offenses X and Y, the total term for those 
offenses, when added to the already imposed term for offenses A 
and B, may not exceed the minimum 12-maximum 30 limitation of 
Subsection (d); and Subsection (d) applies whether, at the time 
defendant is sentenced for offenses X and Y, he is serving his sen
tence for offenses A and B or has completed serving that sentence. 
On the other hand, if defendant commits a new offense after being 
sentenced, either for offenses A and B or X and Y-for example, 
while on bail or probation or parole or in the penitentiary-the 
limitation of Subsection (d) does not apply and defendant may be 
sentenced to the maximum term authorized for the new offense. 

Subdivision (3) describes the final application of the limitations 
in Subsection (d) and covers, for example, a defendant already 
serving a sentence imposed in one county who is subsequently con
victed and sentenced in another county : The court in the second 
county must add the first county term to whatever term it assesses 
and the sum may not exceed the minimum 12-maximum 30 limita
tion. 

§ 12.46. Death Penalty for Capital Felony 

A defendant adjudged guilty of a capital felony may not be sen
tenced to death if he was younger than 18 years at the time he com
mitted the felony. Rather, a court shall sentence him for a felony of 
the first degree. 
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Historical Note 

Derivation: 
Penal Code art. 31 

Cross References 

Computation of age, see § 1.06. 
Death penalty sentencing proce<hll'<', ~Pe C'.C.P. nrt. 42.02, § 7, n~ amended. 
First degree felony punishments, see §§ 12.22, 12.31. 
~otice of intent to seek death penalty, ~l'C C.C.P. art. 1.14. 
SentcHcing proceedings, see C.C'.P. art. 4:!.02, ns anwnde<l. 

Committee Comment 

§ 12.47 

This section preserves Penal Code art. 31, but raises the critical 
age one year in line with other recent penal law revisions, e. g., N. 
Y.Rev.Pen.Law § 125.30(1). 

The committee's efforts to articulate standards to guide the jury 
in deciding the life-death issue proved unsuccessful. A few recent 
revisions have made the attempt, e. g., M.P.C. § 210.6(3), (4); 
Fed.Prop.Crim.Code § 3605, but the committee found these at
tempts unsuccessful as well. Present Texas law gives the jury no 
guidance, perhaps recognizing that the life-death decision is essen
tially an emotional one and thus not susceptible to rational guid
ance, and the absence of standards in this section continues 
present law. 

§ 12.47. Reduction of Third Degree Felony to Misdemeanor 

A court may set aside a judgment of guilt of a felony of the third 
degree, and enter a judgment of guilt and sentence a defendant for 
any class of misdemeanor, if the court finds, after considering the 
gravity and circumstances of the felony committed and the history, 
character, and rehabilitative needs of the defendant, that it would be 
unduly harsh to sentence the defendant for the felony of which he was 
adjudged guilty. 

Historical Note 

Derivation: 

Fed.Prop.Crim.Code ~ 3004 

Cross References 

-:\Iisdemeanor punishmenti'l, see §§ 12.23, 12.32. 
Notice of exceptional sentence, see C.C.P. art. 42.02, § 6, as nmC'ndNl 
Sentencing proceedings, see C.C.P. art. 42.02, as amend('d. 
'£bird degree felony punishments, see§§ 12.22, 12.31. 

Committee Comment 

This novel provision broadens the trial court's discretion to deal 
appropriately with, for example, a first offender who does not 
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merit even a year in the penitentiary. Reduction to misdemeanor 
also avoids the collateral consequences of a felony conviction--{!. g., 
loss of voting rights, a serious criminal record. 

§ 12.48. Admission of Unadjudicated Offense 

(a) A defendant may admit during the sentencing hearing his 
guilt of one or more unadjudicated offenses and request the court to 
take each into account in determining sentence for the offense or of
fenses of which he stands adjudged guilty. The court may not take 
into account an admitted offense of a higher category than any of the 
offenses of which defendant stands adjudged guilty. 

(b) Before a court may take into account an admitted offense over 
which exclusive venue lies in another county or district, the court 
must obtain permission from the prosecuting attorney with jurisdic
tion and venue over the offense. 

(c) If a court lawfully takes into account an admitted offense, 
prosecution is barred for that offense. 

Derivation: 

Hawaii Prop.Pen.Code § Ci07 
Model P.C. § 7.V5(4) 

])('tainer~. ~('(' n.c.s. art. 6184d. 

Historical Note 

Cross References 

Xotice of cxc(•ptional sentence, sl'e C.C.P. mt. 4.2.02, § 6, ns nmendC'd. 
Offense categories, s£>e § 12.03. 
~f'-UtPncing prorel'dings, S('c C.C.P. art. 42.02, as nm<'ndC'd. 

Committee Comment 
Section 12.48, also novel, permits a defendant, if the trial court 

agrees, to "clean the slate" of uncharged offenses by having the 
court take them into account in assessing a sentence for the in
stant offense of which the defendant stands convicted. The appro
priate application of this section will help prison morale and en
courage rehabilitative efforts by removing the threat of future 
prosecution and restrict to some extent the current widespread use 
of detainers. It will also improve Jaw enforcement's clearance rate 
and permit the prosecution to dispose of many offenses in a single 
criminal action. Some Texas trial courts already accomplish these 
objectives by granting motions to change venue to consolidate all 
offenses in a single court. 

The type of offense a defendant may successfully admit is limit
ed-for example, he may not in a theft case admit murder and bar 
subsequent prosecution for that offense-and Subsection (b) pre
vents one court from wiping out charges before another court 
without first obtaining the prosecutor's permission. 
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SUBCHAPTER E. CORPORATIONS AND ASSOCIATIONS 

Section 12.51. Authorized Punishments for Corporation and 
Association 

(a) If a corporation or association is adjudged guilty of an offense 
that provides a penalty consisting of a fine only, a court may sen
tence the corporation or association to pay a fine, in an amount fixed 
by the court, not to exceed the fine provided by the offense. 

(b) If a corporation or association is adjudged guilty of an offense 
that provides a penalty including imprisonment, or that provides no 
specific penalty, a court may sentence the corporation or association 
to pay a fine, in an amount fixed by the court, not to exceed: 

(1) $10,000 if the offense is a felony of any category; or 

(2) $2,000 if the offense is a Class A or Class B misdemeanor; 
or 

( 3) $200 if the offense is a Class C misdemeanor. 

(c) In lieu of the fines authorized by Subsections (a) and (b) (1) 
and (b) (2), if a court finds that the corporation or association gained 
money or property through the commission of a felony or Class A 
or Class B misdemeanor, the court may sentence the corporation 
or association to pay a fine, in an amount fixed by the court, not 
to exceed double the amount gained, in accordance with the criteria 
set out in Section 12.41. 

Historical Note 

Derivation: 

N.Y.Hev.ren.Law §§ 60.25, 80.10 

Cross References 

"Association" dC'finC'll, ~('(' ~ 1.07. 
Criminal responsibility of corporation a11d as:-:odation, Sf'C' ch. j, r-;nbch. B. 
Criminal responsibility of ngent for own :t('t, H'L' § 7.2::J. 
Criteria for imposing fines, SC'f' * 12.~1. 
Dissolution of corporation, see Bth:inC'ss Corporation Act art. 7.01, as 3lllC'nded; 

R.C.S. art. 189Cr--7.01, as nnwJHI<'ll. 
"FC'lony" defined, sec §§ 1.07, 12.02. 
"Gain" defined, see § 1~.-tl. 
Probation, see C.C.P. art. 17.\.0S, n:-:: amC'H<lP<l. 
RcYocation of certificate of authority, :c:Pt' BusiuP:-::s Corporation Act art. 8.16, as 

UlllC'tHlcd; R.C.S. art. l~HG-.S.l:i, as amf'IHlC'<l. 
Sentcut'ing proceedings, scc C.C.P. art. 4:!.02, m; amended. 

Committee Comment 

All authorized punishments for a corporation or association con
victed of an offense (whether under this code or another law) are 
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set out in this section. If the offense itself (outside this code) 
prescribes the fine, the amount prescribed controls under Subsec
tion (a). If the offense authorizes imprisonment, either exclusive
ly or in combination with a fine, or if it contains no penalty, 
Subsection (b) lists the authorized punishments based on the clas
sification of the offense. Offenses contemplated by Subsection 
(b) may be located either in or out of this code. 

Subsection (c) authorizes the gain fine alternative for all but 
justice court offenses; see the comment to Section 12.41. 
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CHAPTER 15. PREPARATORY OFFENSES 
Section 

15.01. Criminal Attempt. 
15.02. Criminal Conspiracy. 
15.03. Criminal Solicitation. 
15.04. Renunciation Defense. 
15.05. No Offense. 

Section 15.01. Criminal Attempt 
(a) An individual, corporation, or association commits criminal at

tempt if, acting with the kind of culpability otherwise required for the 
offense: 

( 1) he intentionally engages in action or causes a result that 
would constitute the offense if the circumstances surrounding his 
conduct were as he believes them to be; or 

(2) he acts with intent to cause a result that is an element of 
the offense, and he believes his conduct will cause the result with
out further conduct on his part; or 

(3) he acts with intent to complete a course of action or cause 
a result that would constitute the offense, under the circumstanc
es surrounding his conduct as he believes them to be, and his 
conduct constitutes a substantial step toward commission of the 
offense. 

(b) Conduct does not constitute a substantial step under Subsec
tion (a) (3) unless the actor's entire course of action is strongly cor
roborative of his intent to commit the offense. 

(c) It is no defense to prosecution for criminal attempt that the 
offense attempted was actually committed. 

(d) Criminal attempt to commit a capital felony is a felony of the 
first degree. Criminal attempt to commit a felony of the first degree 
is a felony of the second degree. Criminal attempt to commit a felo
ny of the second degree is a felony of the third degree. Criminal at
tempt to commit a felony of the third degree is a Class A misdemean
or. Criminal attempt to commit a Class A misdemeanor is a Class B 
misdemeanor. Criminal attempt to commit a Class B or C misde
meanor is a Class C misdemeanor. 

Historical Note 

Derivation: 

Model P.C. I 5.01 
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Croaa Reference• 

''Act'' tkfine<l, sec § 1.07. 
"Association" de-fined, see§ 1.07 . 
..\ttC'mpt as 1E'Ssf'r included offense, SN:' C.C.P. art. 37.09, as amended. 
"Comluct" defined, see § 1.07. 
"El<'mf'nt of offen~c" dC'fined, see§ 1.07. 
Fac·ilitation, see § 7.03. 
:\(ultiplC' sf'ntPucr-s for inchoatC' and objr-ct offC'nsPs Jlrohibitcd, see § 3.03. 
H(•Jlmll'iation dl'f(·II~C', ~('(' § ]:1.0·:1. 

Committee Comment 
Before an attempt to commit an offense can be punished, the at· 

tempt itself must be defined as an offense, Blanchette v. State, 125 
S.W. 26 (Tex.Crim.App.1910), and present law contains numerous 
statutes that define attempt and related crimes in terms of a spe
cific object offense. For example, Penal Code art. 1190 defines 
the offense of "attempt to rape," and "assault with intent to rape" 
is made a crime by Penal Code art. 1162. Section 15.01, on the 
other hand, is a general attempt statute that represents a new ap
proach to the law of attempt in Texas: the offense of criminal at
tempt. as defined in Section 15.01, is broadened to apply in con
junction with all of the offenses defined in the Revised Penal 
Code. Furthermore, under this general statute the elements neces
sary to establish criminal attempt, and the penalties for its com
mission, are uniform, whereas under present law the elements of 
and penalties for an attempt vary depending upon the particular 
offense attempted. See generally M.P.C. § 5.01, Comment at 24-75 
(Tent.Draft No. 10, 1960). 

Criminal attempt is an inchoate offense directed at the single ac
tor whose intent is to commit an offense, but whose actions, while 
strongly corroborative of his criminal intent, fail to achieve the 
criminal objective intended. Accordingly, the offense is basically 
one of criminal intent coupled with acts that clearly demonstrate 
the actor's proclivity toward criminality. 

Subsection (a) defines three varieties of the offense of criminal 
attempt; all three varieties retain the traditional requirement of 
specific intent to commit an offense. Thus, an actor must either 
intentionally engage in criminal acts or intend to accomplish a 
criminal result, and this requirement is consistent with present 
law, see Young v. State, 384 S.W.2d 710 (Tex.Crim.App.1964) and 
Ammann v. State, 165 S.W.2d 744 (Tex.Crim.App.1942), in which 
the court noted that a specific intent to kill was essential to the 
crime of assault with intent to murder (attempted murder in this 
code). 

Subdivisions (1)-(3) are not intended to define mutually exclu
sive kinds of criminal attempt, however. Rather, these three sub
divisions set out alternative statutory tests for determining if a 
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course of conduct that does not produce a proscribed harm can be 
classified as an attempt to commit an offense. Subdivision (1) is 
directed at a completed course of conduct, while Subdivisions (2) 
and (3) focus on conduct that is incomplete in the sense that it is 
cut short at some point in time before accomplishment of the in
tended criminal objective. Thus, a completed course of conduct 
constituting a criminal attempt under Subdivision (1) could also 
include conduct sufficient to establish attempt responsibility under 
Subdivisions (2) and (3). 

In addition to the elements required by Subdivision (1 ), (2). or 
(3), to be convicted of criminal attempt the actor must act "with 
the kind of culpability otherwise required" for the object offense. 
Usually this culpability element will apply to circumstances sur
rounding conduct that are included as an element in the definition 
of the object offense. To illustrate, assume the object offense is 
sale of a firearm to an intoxicated person, Section 46.04, for which 
recklessness with respect to the intoxication of the buyer 1 a cir
cumstance surrounding conduct) suffices to establ!sh guilt. An 
actor could be convicted of attempted sale of a firearm to an intox
icated person if he was reckless about whether the buyer were in
toxicated (culpability otherwise required for the offense) and in
tentionally offered to sell the firearm in a manner constituting a 
"substantial step" toward committing the offense. 

One objective of Section 15.01 is to eliminate what are commonly 
labeled the legal and physical or factual impossibility defenses 
from the law of attempt. The distinction sometimes made by 
courts between legal and physical impossibility is nebulous, and in 
applying Section 15.01 the difference is immaterial. The present 
law in this regard is complex and confusing, and no doubt this sec
tion criminalizes some conduct that would not be an offense under 
existing law. In this connection it should be recalled that there 
must be an object offense before there can be a criminal attempt 
-an actor's belief that his conduct is criminal when there is no 
such offense cannot constitute a criminal attempt. 

Subsection (a) (1) prevents exoneration of a person who inten
tionally engages in a course of conduct that, under the surrounding 
circumstances as perceived by the actor, would constitute a com
pleted offense but does not because the actual circumstances make 
commission of the offense impossible. Thus under Subsection (a) 
( 1) an actor could be convicted of criminal attempt to receive sto
len property under Section 31.03 (theft) if he accepted goods he 
believed to have been stolen, intending to deprive the owner of 
their value, which were not actually stolen goods. Similarly, there 
would be an attempt to commit incest under Section 25.02 if an ac
tor intentionally engaged in sexual intercourse with a person he 
mistakenly believed to be his sister. 

Subsection (a) (2) is a codification of the generally accepted 
"last proximate act" doctrine as a basis for imposing attempt re-
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sponsibility. If an offense is defined in terms of causing a certain 
result, an actor commits an attempt at the point when he has done 
everything he believes is necessary to accomplish the intended 
criminal result. For example, a wife commits attempted murder 
under Section 19.02 when she replaces her husband's nightly sleep
ing pill with a cyanide tablet. intending to cause his death and be
lieving he will take the tablet and die as a result. The fact that 
the husband does not take the tablet, or that he does not die fol
lowing its ingestion, does not alter the wife's responsibility for at
tempted murder, since she believed her conduct would cause her 
husband's death without further conduct on her part. 

Subsection (a) (3) formulates a general standard to determine 
at what point acts performed in the course of a criminal enterprise 
become punishable as a criminal attempt. This is the most diffi
cult task in defining attempt responsibility, and, although courts 
use various tests to resolve the question, the basic element tradi
tionally required is that the actor's conduct must proceed beyond 
"mere preparation," see, e. g., Penal Code art. 1402, which defines 
attempted burglary as "an endeavor to accomplish the crime of 
burglary carried beyond mere preparation." Subsection (a) (3) 
provides that the point of attempt responsibility, beyond mere 
preparation but short of the completed offense, is reached when an 
actor's intentional acts constitute a "substantial step toward the 
commission of the offense." Some attempt statutes in present law 
set out specific fact situations that constitute an attempt, e. g., Pe
nal Code art. 1316 (attempted arson committed by placing or 
spreading inflammable material). But because of the infinite va
riety of factual situations that can arise, Subsection (a)(3) leaves 
the issue of what constitutes a substantial step for determination 
in each particular case. As in Subsection (a) (1), the phrase "un
der the circumstances as he believes them to be" is included to pre
vent impossibility from being raised as a defense. 

In addition to the substantial step requirement of Subsection (a) 
(3), Subsection (b) prescribes an additional element to distinguish 
attempt from preparation: the actor's "entire course of action" 
must be "strongly corroborative" of his intent to complete the of
fense. The substantial step approach, which focuses on what has 
already been done rather than on what remains to be done, will 
probably expand attempt responsibility by drawing the line of 
criminality farther back from the completed offense. To exclude 
innocent acts, therefore, Subsection (b) requires proof of acts 
strongly corroborative of criminal intent, and if an act standing 
alone appears innocuous or ambiguous, there is no attempt respon
sibility regardless of how close to completing an offense the actor 
had come. 

Subsection (c) expressly eliminates a defense that is raised, 
though rarely successfully, in attempt cases. In Rodriguez v. 
State, 398 S.W.2d 124 (Tex.Crim.App.l966), the defendant's con-
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tention that there could be no conviction for an attempted burglary 
when a burglary had been proved by the evidence was apparently 
accepted by the court, which in affirming the conviction suggested 
that the completed crime had not been proved. However, in Neil
son v. State, 437 S.W.2d 862 (Tex.Crim.App.l969), a case involving 
attempted rape, the court said that a conviction for an attempt was 
proper notwithstanding proof that the object offense was commit
ted. Whatever the present rule, there is no justification for reten
tion of such a defense. 

Subsection (d) standardizes the punishments authorized for all 
attempt offenses, punishing criminal attempt at the next lower 
grade than the object offense attempted. 

§ 15.02. Criminal Conspiracy 
(a) An individual, corporation, or association commits criminal 

conspiracy if, with intent that a felony be committed: 

(1) he agrees with one or more persons that they or one or 
more of them engage in conduct that, under circumstances sur
rounding his conduct as the actor believes them to be, would con
stitute the felony; and 

(2) he or one or more of them performs an overt act in pursu
ance of the agreement. 

(b) A coconspirator's criminal responsibility for the felony com
mitted in furtherance of the conspiracy is determined under Chapter 
7, Subchapter A (complicity). 

(c) It is no defense to prosecution for criminal conspiracy: 

(1) that one or more of the coconspirators is not criminally 
responsible for the object felony; or 

(2) that one or more of the coconspirators has been acquitted, 
has not been prosecuted or convicted, has been convicted of a dif
ferent offense or of a different type or class of offense, or is im
mune from prosecution ; or 

(3) that the agreement of a purported coconspirator was 
feigned; or 

( 4) that the actor belongs to a class of persons who by defini
tion of the object felony is legally incapable of committing the 
felony in an individual capacity; or 

( 5) that the object felony was actually committed. 
(d) Unless otherwise provided by law, it is a defense to prosecution 

for criminal conspiracy : 
(1) that the actor is the victim of the object felony; or 
(2) that the object felony is so defined that the actor's con

duct is inevitably incident to its commission. 
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(e) Criminal conspiracy to commit a capital felony is a felony of 
the first degree. Criminal conspiracy to commit a felony of the first 
degree is a felony of the second degree. Criminal conspiracy to corn
mit a felony of the second degree is a felony of the third degree. 
Criminal conspiracy to commit a felony of the third degree is a Class 
A misdemeanor. 

Derivation: 

PE"nal Code arts. 1622-1629 
)lodel P.c. U 5.03(1), 5.04(1) 

Hlotorieal Note 

Cross Reference• 

A<'('omplire witness, see C.C.P. nrt. 3..'t14. 
''Act"' defined, see § 1.07. 
''A~~ocintion" defined, see§ 1.07. 
Complicity, see eh. 7, subch. A. 
''f'nnduct" defined, see § 1.07. 
Defense explained, see § 2.03. 
Facilitation, see § 7.03. 
Jurisdiction over out-of-state conspil"acy, sre § 1.04. 
!\Iultip1c ~entE"nC('S for inclloatc and ohj~t offenses prohibited, ~ee § 3.03. 
Heunndation defense, see § l::l.0-1. 

Committee Comment 
Criminal conspiracy, a common-law crime, has become firmly es

tablished as an offense that serves dual roles in modern criminal 
jurisprudence. Functioning as an inchoate offense, criminal con
spiracy fixes the point of legal intervention at agreement to com
mit a crime coupled with an overt act. Thus, it reaches further 
back into preparatory conduct than criminal attempt, Section 15.-
01, but not as far back as criminal solicitation, Section 15.03. In 
its second role criminal conspiracy provides a means of striking 
against the special danger incident to group criminal activity and 
facilitates prosecution of the group by providing extraordinary evi
dentiary and procedural advantages. Section 15.02 is essentially a 
clarification of the present Texas law of conspiracy, Penal Code 
arts. 1622-1629, emphasizing the inchoate aspect of the offense 
without interfering with the procedural and evidentiary advan
tages of the group prosecution aspect of the offense. 

The present definition of conspiracy is cast in terms of "two or 
more persons" agreeing to commit a felony, Penal Code art. 1622, 
reflecting the common-law notion of conspiracy as a multilateral 
relationship. Section 15.02 adopts a unilateral approach, directing 
the inquiry to each individual's culpability by formulating the of
fense in terms of conduct sufficient to establish the responsibility 
of a given actor rather than the conduct of a group. The major 
consequence of the unilateral approach is that the disposition of 
persons with whom an actor allegedly conspired will not necessarily 
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d.·tt-rmirw the ;H:tor's n·.-.:ponsibility for criminal con.:4j•iracy. Fur 
examJI),-.. althoti,~th prl'_..,;ent law rl'quires two or more per:-:;on::; to l.Je 
named in the indictment. [),·wr \". State. 30 S.W. 1071 'Tex.Crim. 
App.l~ft5l, under ~t:ction 1.).112 a sinvle actor can be indicted, 
tried. and cunYickd alont..•. 

Subsection • a • pn·scribt· .... thl· l'kment~ of criminal con:-opiracy in 
lt..•I·ms that clarify prcstnt law without substantial alteration. The 
ffi(•ns rea required, "intent that a felony be committed," rnakt~3 ex
plicit present law. which spc•cifies that the agreement must be 
"positiYe" and that neither "contemplation" of an agreement nor a 
••joint threat" constitult>s a conspiracy, Penal Code arts. 1G24-11325. 
The pre:-:.cnt law requirement that the conspiratorial objrctivl' be a 
felvny, Penal ('odl· art. 1622. is also retained. 

Subsection • a I ( 1 1 requirc·s that the ;jclor a!!re~ with anotht·r to 
<•ngas;rl' in conduct that would con:-;titute the felony "under the cir
ntm.stann·s ~urruunding hi:' conduct a:' the actor lwlieves them to 
be."" This lan!'Ua!EC parallels that used in criminal attempt to fore
dose raising impos.:-ibility as a defensC'. 

In addition to the agreement n•quired by Subdivision (1 I. toes
tablish conspiracy the actor or another coconspirator must perform 
"an overt act in pursuance of the agreement" under Subdivision 
(21. The expn·ss overt act requirement is new to Texas law, al
though under the holding in Donald v. State. 306 S.W.2d 360 
(Tex.Crim.App.1957). in some cases the state is required to allege 
that an owrt act occurred within the limitation period. The O\"Crt 
act element is induded to require proof beyond the bare agret•ment 
that a socially dangerous combination exists. With the inclusion 
of Subdivision 121. the distinction drawn in Penal Code art. 1624 
between a "positi,·e agreement" and an agreement only "contem
plated by the parties·· is unnecessary. 

Subseetion I b 1 is a precautionary statement to make clear that 
criminal conspiracy is an inchoate offense and not a theory of com
plicity. In the Re\"ised Penal Code the complicity pro\"isions are 
the exclush·e method of determining criminal responsibility for the 
conduet of others. Present law is sometimes ambiguous on this 
point, and the determination of complicity responsibility often has 
been couched in terms of conspiracy. e. g., Berry v. Golden Light 
Coffee Co .. 327 S.W.2d 436 1 Tex.1959 I: Garcia v. State, 210 S.\\". 
2d 574 ( Tex.Crim.App.l9·18 1. 

Subsection ( c I expressly rejects certain defenses often raised in 
conspiracy prosecutions. Subdi,·isions ( 1 )-(3 1 emphasize the sec
tion"s unilateral approach to criminal conspiracy, pro\"iding that an 
aetor"s responsibility for criminal conspiracy does not depend upon 
the responsibility of his coconspirators. Accordingly, under Subdi
vision (1), a coconspirator's insanity or juvenile status. for exam
ple. will not affect the actor's re~ponsibility for criminal conspir
acy. Likewise, under Subdivisions (2) and ( :3) the acquittal or 
insincerity of a coconspirator is not a defense; this changes 
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present law, under which the acquittal of one of two conspirators 
necessarily requires acquittal of the other, Hustead v. State, 251 
S.W. 1074 (Tex.Crim.App.1923), and the feigning of one conspira
tor negates the element of a positive agreement necessary for the 
offense, Weathered v. State, 81 S.W.2d 91 (Tex.Crim.App.1935); 
Woodworth v. State, 20 Tex.Ct.App. 375 (1886). On the other 
hand, the fact that one of two conspirators secured immunity from 
prosecution by becoming a prosecution witness does not bar convic
tion of the other, see Echols v. State, 109 S.W.2d 190 (Tex.Crim. 
App.l937), and this policy is preserved in Subdivision (2). Subdi
vision (4) tracks Section 7.04 (complicity) to ensure the same re
sponsibility for coconspirators that is shared by parties to crime, 
see, e. g., Quillin v. State, 187 S.W. 199 (Tex.Crim.App.l916) (pri
vate citizen convicted as ll.arty to offense of misapplication of pub
lic money by public servant). Subdivision (5) parallels Section 
15.01(c) (criminal attempt). 

Subsection (d) is identical with Section 7.05 (complicity) and 
exonerates an actor from responsibility for criminal conspiracy 
when the legislature has excluded the actor from responsibility for 
the object felony. 

Penal Code art. 1626 punishes conspiracy to commit murder at 2 
to 10 years and all other conspiracies at 2 to 5 years. Under Sec
tion 15.02 (e), criminal conspiracy is graded one degree less severe 
than the object felony. 

§ 15.03. Criminal Solicitation 

(a) An individual, corporation, or association commits criminal so
licitation if, with intent that a capital felony or felony of the first de
gree be committed, he requests, commands, or attempts to induce an
other to engage in specific conduct that, under the circumstances sur
rounding his conduct as the actor believes them to be, would consti
tute the felony or make the other a party to its commission. 

(b) An individual, corporation, or association may not be convicted 
of criminal solicitation : 

(1) upon the uncorroborated testimony of the person allegedly 
solicited ; and 

(2) unless the solicitation is made under circumstances 
strongly corroborative of both the solicitation itself and the ac
tor's intent that the other person act upon the solicitation. 

(c) It is no defense to prosecution for criminal solicitation : 
(1) that the person solicited is not criminally responsible for 

the felony solicited; or 
(2) that the person solicited has been acquitted, has not been 

prosecuted or convicted, has been convicted of a different offense 
138 



INCHOATE OFFE!IISES § 1.).03 

or of a different type or class of offense, or is immune from 
prosecution; or 

(3) that the actor belongs to a class of persons who by defini
tion of the felony solicited is legally incapable of committing the 
offense in an individual capacity; or 

( 4) that the felony solicited was actually committed. 

(d) Criminal solicitation of a capital felony is a felony of the first 
degree. Criminal solicitation of a felony of the first degree is a felo
ny of the second degree. 

HUtorical Note 

Derivation: 

New 

Crou Reference• 

Accompli<:'C witu{'~..::. !"P•~ ('_('.l'. :1rt. 3.'.1-1. 
"A.._....-<;oclutiou .. (lt•fin<•d, ~4't' § l.o-;. 
Complicity, St'{' ch. i, suhch . . \. 
"Conduct" deflnNl. ~('{' § 1.07. 
Facilitn.tlon, .!'~ ~ 7.0.1. 
MultiplC' ~t>ntf'nCf'~ f11r inchnatP :llltl (lhj•·ct off,·n~C':- prnhihitf'd, S('<' § .3.03. 
Renunciation <lt•ft•u:-.C', :4'P ~ l:i.O-I. 

Committee Comment 

Section 15.03 introduces a new offense to Texas penal law, pun
ishing a person who solicits another to commit a capital or first 
degree felony. The conduct proscribed by Section 15.03 would not 
establish the actor's responsibility as a party to an offense. under 
Sections 7.01-7.02. because a completed offense is required for 
complicity responsibility. Nor would the actor be amenable to 
punishment as a conspirator since the offense of criminal conspir
acy. Section 15.02. requires an agreement and overt act. Although 
in some cases the solicitous conduct might constitute a criminal 
attempt under Section 15.01. the usual solicitation would not. 
Hence criminal solicitation applies to a narrow area of conduct 
very close to the beginning of a criminal enterprise and may be 
thought of as an "attempted" conspiracy. 

The nature and scope of Section 15.03 may be illustrated by a 
case in which A solicits B to kill C. If B agrees to do so, and ei
ther A or B acts in furtherance of the agreement, both A and B 
are guilty of conspiracy. If A shoots at C but misses, both A and 
B are guilty of attempted murder. If. however. B refuses to un
dertake the homicidal project, the conduct of A is not criminal un
der existing law, but A is guilty oi criminal solicitation under Sec
tion 15.03. 

Present law contains seYeral offenses punishing specified types 
of solicitation, e. g., Penal Code arts. 158-178 (bribery), 315-316 
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(subornation of perjury), 573-574 (fraudulent solicitation of in
surance). Some of the solicitation-type offenses in present law are 
outside tbe scope of this code, e. g., Penal Code arts. 773 (solicita
tion of medical patients), while others, such as bribery, are cov
ered in the definition of the object offense. e. g., Section 36.02. 
which punishes an offer to bribe. Thus, when considered appro
priate because of the nature of the object offense. solicitation of 
offenses lower than first degree felony is included in the definition 
of the offense, whereas under Section 15.03 the solicitation of any 
capital or first degree felony is an offense. 

The general solicitation offense of Section 15.03 applies only to 
the most serious crimes because it reaches so far back into prepar
atory conduct. The acts prohibited by Subsection (a) are of an ac
tive, positive nature, and the culpable mental state required is spe
cific intent. Moreover, the solicitation must be of specific conduct 
thus excluding, for example, a political speech, however inflamma
tory. 

As in criminal attempt, the phrase "under the circumstances 
surrounding his conduct as the actor believes them to be" precludes 
impossibility as a defense. The last phrase of Subsection (a), "or 
would make the other party to its commission," ensures that a per
son who requests another to engage in complicitous conduct, rath
er than perpetrate the offense, can be convicted of criminal solici
tation. 

Subsection (b) reflects the same considerations that underlie the 
corroboration requirement for the general attempt offense, Section 
15.01. Since solicitation criminalizes a communication that is like
ly to occur under circumstances of low visibility, Subsection (b) 
requires more evidence than just the testimony of the person alleg
edly solicited. Furthermore, there must be circumstances corrobo
rating both the making of the solicitation and that its making was 
in earnest. 

Subsection (c) is the counterpart to Sections 7.04 (complicity), 
15.01(c) (criminal attempt), and 15.02(c) (criminal conspiracy), 
and rules out possible technical defenses immaterial to a solicitor's 
blameworthiness. Since criminal solicitation is limited to capital 
and first degree felonies, Subsection (c) (3) will apply primarily 
to Chapter 21 (sexual offenses)-for example, to a man who solic
its another to commit aggravated rape of his wife. The husband 
is a party to the consummated rape, both under Section 7.02 (com
plicity) and present law, Kitchen v. State, 276 S.W. 252 (Tex. 
Crim.App.1925), and Subdivision (3) ensures that he is responsible 
for the solicitation as well. 

§ 15.04. Renunciation Defense 

(a) It is an affirmative defense to prosecution under Section 15.-
01 (a) (2) and (a) (3) (criminal attempt). which the actor must 
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prove by a preponderance of the evidence, that under circumstances 
manifesting a voluntary and complete renunciation of his criminal 
objective the actor avoided commission of the offense attempted by 
abandoning his criminal conduct or, if abandonment was insufficient 
to avoid commission of the offense, by taking further, affirmative ac
tion that prevented the commission. 

(b) It is an affirmative defense to prosecution under Sections 15.-
02 (criminal conspiracy) and 15.03 (criminal solicitation), which the 
actor must prove by a preponderance of the evidence, that under cir
cumstances manifesting a voluntary and complete renunciation of his 
criminal objective the actor countermanded his solicitation or with
drew from the conspiracy before commission of the object offense and 
made a substantial effort to prevent commission of the object offense. 

(c) Renunciation is not voluntary and complete if it is motivated 
in whole or part: 

( 1) by circumstances not present or apparent at the inception 
of the actor's course of conduct that increase the probability of 
detection or apprehension or that make more difficult the accom
plishment of the criminal objective; or 

(2) by a decision to postpone the criminal conduct until another 
time or to transfer the criminal effort to another but similar 
objective or victim. 

HistoJ.•ical Note 

Derivation: 

~Iodel P.C. g 5.fll (.0, :i.02(3). 5.03(6) 

Cross References 

Affirmative df'ff'n~f' <'XIl1aiHNl, ~ec § 2.04. 
Attempt, see § Jfi.Ol. 
Con:o:pirncy, sC'c ~ l::i.O~. 

Solic-itation, sec § 1:-i.O:~. 

Committee Comment 

Section 15.04 changes present law by providing a defense to in
choate criminal responsibility analogous to the renunciation de
fense to party responsibility provided in Section 7.05 (complicity). 
The defense is a limited one, requiring a "voluntary and complete 
renunciation," and the burden of persuasion is placed on the de
fendant. 

Subsection (a) applies to "last proximate act," Section 15.01( a) 
(2), and "substantial step," Section 15.01(a)(3), varieties of 
criminal attempt, and somewhat offsets this code's extension of at
tempt responsibility. To avail himself of the renunciation defense, 
Subsection (a) requires the actor to actually avoid commission of 
the offense attempted. Renunciation is apparently not recognized 
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as a defense to attempt in present Jaw, e. g., Harvel v. State, 72 S. 
W.2d 604 (Tex.Crim.App.1934) (attempted arson); Harkey v. 
State, 234 S.W. 221 (Tex.Crim.App.1921) (assault with intent to 
murder). 

Subsection (b) applies to criminal solicitation and conspiracy 
and, as in Section 7.05 (complicity), requires a "substantial effort 
to prevent" the object offense rather than actual prevention. 
Subsection (b) changes the traditional rule followed by Texas 
courts that the offense of conspiracy is completed with the agree
ment and no subsequent action can exonerate the conspirator, Dill 
v. State, 33 S.W. 126 (Tex.Crim.App.1895). 

Subsection (c) is identical with Section 7.05(c) (complicity). 

§ 15.05. No Offense 
Attempt or conspiracy to commit, or solicitation of, a preparatory 

offense defined in this chapter is not an offense. 

Derivation: 
New 

Attempt, S<'e § 15.01. 
Conspiracy, sre § 15.02. 

Hiatorical Note 

Multiple scnteuC('S for inchoate mul ohjcct offl'nses prohibited, AN' § 3.03. 
Solicitation, see § 1U.03. 

Committee Comment 
Section 15.05 states the traditional policy barring the use of an 

inchoate offense as the object offense, e. g., prosecuting for an at
tempted attempt to commit an offense. There appears to be no 
present law on this issue, which admittedly will seldom arise. 

CHAPTER 16. CRIMINAL INSTRUMENTS 
Section 

16.01. Unlawful Use of Criminal Instrument. 
16.02. Preemption. 

Section 16.01. Unlawful Use of CriminaliDstrument 
(a) An individual, corporation, or association commits an offense 

if: 
(1) he possesses a criminal instrument with intent to employ 

it in the commission of an offense; or 
(2) he intentionally or knowingly manufactures or sells a 

criminal instrument. 
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(b) For purposes of this section, "criminal instrument" means 
anything, the possession, manufacture, or sale of which is not other
wise an offense, that is specially designed, made, or adapted for use in 
the commission of an offense. 

(c) An offense under Subsection (a) (1) is a Class B misdemean
or; an offense under Subsection (a) (2) is a felony of the third de
gree. 

Historical Note 

Derivation: 

New 

Cross References 

"Association" defined, sec § 1.07. 
Disposition of criminal instruments, see C.C.P. art. 18.31, as amended. 
Distributing abortifacients, see § 2ti.OG. 
Possession as voluntary act, see § 6.02. 
"Possess" defined, see § 1.07. 
Possession of forged instrument, see § ~2.21. 
Possession of gambling paraphernalia, SC'f' ~* 47.0:3, 47.0G. 
Possession of incomplete crf'dit cards, see§ :~2.31. 
Possession of narcotics paraphernalia, see § 48.12. 
Possf'ssion and sale of weapons, see ch. -lli. 
Search warrants for criminal in!"tl'llllH'nt~. :;;:('(' C.C'.P. ch. 18. 

Committee Comment 

Section 16.01 aims at terminating incipient criminal activity, the 
existence of which is indicated by conduct involving a "criminal in
strument." The mere possession of things specially designed for 
the purpose of accomplishing a criminal objective is strong evi
dence of criminal intent and constitutes sufficient basis for inter
vention by law enforcement. On the other hand, things frequently 
used in crime, but which have common, lawful uses, are excluded 
from the purview of Section 16.01 because possession of such 
things, alone, is conduct too ambiguous for imposition of the crim
inal sanction. In addition, the section requires proof of specific 
intent to use the instrument possessed in committing an offense. 

Subsection (b) defines criminal instrument functionally without 
regard to the object offense, whereas present law proscribes pos
session in terms of a particular offense in which the instrument is 
used, e. g., Penal Code arts. 997 (instruments for forging), 1014 
(counterfeiting instruments), 1402(b) (burglary tools). The 
phrase "the possession, manufacture, or sale of which is not other
wise an offense" excludes things that are specifically treated else
where in the code, such as gambling and narcotics paraphernalia, 
abortifacients, and forged instruments. 
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§ 16.02. Preemption 
The legislature by enacting this chapter intends to preempt any 

other regulation of the area covered by this chapter. No governmen
tal subdivision or agency may enact or enforce a law that regulates or 
makes any conduct in the area covered by this chapter an offense, a 
violation, or the subject of a criminal or civil penalty or sanction of 
any kind. 

Historical Note 

Derivation: 
New 

Cross References 

"M:ency" defined, see § 1.07. 
"t'unduct'' dC'fined1 see § 1.01. 
Effect of cnde, sec § 1.03. 
"f1on'rmnPnt" defined, SC'C § 1.07. 
"Law" df'fincd, sec § 1.01. 
l'n·eu1ption by codC', sec § 1.03 comment. 

Committee Comment 
Municipal ordinances presently conflict with and overlap state 

law in the area of possession of criminal instruments. The Hous
ton City Code ( 1968), for example, has an ordinance proscribing 
possession of burglary tools, § 11-30. Such ordinances exist even 
though state law clearly covers possession of burglary tools, Penal 
Code art. 1402b. To eliminate this conflict and confusion between 
state and local law, and to prevent future conflict and confusion, 
Section 16.02 makes clear the state intends to preempt the area of 
possession of criminal instruments and thereby prevent govern
mental subdivisions and agencies from enacting or enforcing laws 
in this area. 

The more common criminal instruments are specifically dealt 
with in the chapters defining offenses in the commission of which 
they are commonly used, e. g., Sections 47.05 (gambling device or 
record), 48.12 (drug paraphernalia). This chapter is a catchall, 
.and together with the specific criminal instrument possessory of
fenses deals comprehensively with the area, thus preempting en
forcement or enactment of laws by governmental subdivisions and 
.agencies, for example, that proscribe possession of a specific crimi
nal instrument, as well as laws that conflict with any provisions of 
this chapter, e. g., impose strict liability for possession. · 
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CHAPTER 19. CRIMINAL HOMICIDE 
Section 

19.01. Types of Criminal Homicide. 
19.02. Murder. 
19.03. Manslaughter. 
19.04. Criminally Negligent Homicide. 

Section 19.01. Types of Criminal Homicide 
(a) A person commits criminal homicide if he intentionally, know

ingly, recklessly, or with criminal negligence causes the death of an
other. 

(b) Criminal homicide is murder, manslaughter, or criminally neg
ligent homicide. 

Derivation: 

Cal.Prop.Pen.Code § HlO 
:Model P.C. § 210.1 

Cau~ntion, see § 6.07. 

Historical Note 

Ct•oss References 

Culpable mental .statP:o::, spc § 6.05. 
Criminally negligent homicidf', see § 19.04. 
General defenses, see ch. 8. 
Justification, see ch. n. 
Lesser included offpnsc~. sPc C.C'.P. nrt. :w.nn, as amC'ndcd. 
1\fanslaughtf'r, s<>e ~ 19.03. 
Murd~r. see § 19.02. 

Committee Comment 

Homicide under present law is criminal or noncriminal. Homi
cide is criminal unless excusable or justifiable. Putting aside 
death caused by abortion, poisoning a well, lynching, etc., criminal 
homicide is murder, with or without malice, or negligent homicide. 
See Penal Code tit. 15, chs. 11-16. 

This chapter defines only criminal homicide. The present law's 
excusable homicide is a killing under this chapter by an actor who 
does not possess the requisite culpable mental state, e. g., an acci
dental killing. This code's analogue to the present law's justifiable 
homicide is a killing for which the actor was justified (Chapter 9) 
or had a general defense (Chapter 8). 

The four culpable mental states defined in Section 6.05-inten
tional, knowing, reckless, criminal negligence-are the key to this 
chapter's much simplified definition of the types of criminal homi-
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cide. After a homicide is determined to be criminal, it is the ac
tor's culpable mental state that determines whether it is murder, 
manslaughter, or criminally negligent homicide. 

§ 19.02. Murder 
(a) Except as provided in Section 19.03(a) (2) (killing on legal 

provocation), an individual or corporation commits murder if: 
( 1) he intentionally or knowingly causes the death of another; 

or 
(2) he intends to cause serious bodily injury and commits an 

act clearly dangerous to human life that causes the death of an
other; or 

(3) he commits or attempts to commit a felony, other than 
manslaughter or criminally negligent homicide, and in the course 
of and in furtherance of the felony, or in immediate flight from 
the commission or attempt, he commits or attempts to commit an 
act clearly dangerous to human life that causes the death of an
other; or 

(4) he is a party to a felony and another party to the felony 
commits murder as defined in Subdivision (3), and the actor: 

(A) solicits, directs, aids, or attempts to aid the homici
dal act; or 

(B) is armed with a deadly weapon; or 
(C) is reckless with regard to whether the other party is 

armed with a deadly weapon; or 
(D) is reckless with regard to whether the other party in

tends to commit an act clearly dangerous to human life. 
(b) Murder is a capital felony. 

Historical Note 

Derivation: 

Subsec. (a)(l), (2): lii.Stat.Ann. ch. 38, 
I ~-1 

Subsec. (8.)(3), (t): N.Y.Re,•.Pen.Law 
I 125.2513) 

Subsec. (b): New 

Crosa References 

Att~mJ>t, see § 15.01. 
Causation, sec § 6.07. 
Criminally negligent homici<lo, •~c § 19.04. 
"Deadly weapon" defined, sec § 1.07. 
Death penalty, •ce § 12.46: C.C.P. art. 42.02, § 7, as amended. 
"Felony" defined, see § 1.07. 
General defen~c:-:, see ch. 8. 
Justification, see ch. 9. 
Manslaughter, sce § 19.03. 
I,arty to offense, sec ch. 7, subch. A. 
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Committee Comment 
Penal Code art. 1256 defines murder as the voluntary killing of 

an individual under circumstances that do not excuse or justify the 
killing or reduce it to negligent homicide. A voluntary killing is 
an intentional killing, Baylor v. State, 208 S.W.2d 558 (Tex.Crim. 
App.1948l; Miller v. State, 13 S.W.2d 865 (Tex.Crim.App. 
1929), but the term "voluntary" need not be alleged in the in
dictment if malice aforethought is alleged, e. g., Sanders v. State, 
402 S.W.2d 735 (Tex.Crim.App.1966). Although malice afore
thought is not mentioned in art. 1256-its presence or absence in a 
killing determines punishment under arts. 1257b and 1257c-it 
must be alleged in the indictment for punishment to exceed Hve 
years, e. g., Swilley v. State, 25 S.W.2d 1098 (Tex.Crim.App.1929). 
"Malice" is defined as "that condition of mind which shows a 
heart regardless of social duty and fatally bent on mischief," Gon
zales v. State, 397 S.W.2d 440, 441 (Tex.Crim.App.1965). 

The existence of both malice and intent to kill may be inferred 
from the circumstances of the killing, e. g., Harris v. State, 370 S. 
W.2d 886 ( Tex.Crim.App.1963), the use of a deadly weapon, e. g., 
Baylor v. State, 208 S.W.2d 558 (Tex.Crim.App.1948), and the ac
tor's engaging in the attempt or commission of a felony, Penal 
Code art. 42; e. g., Smith v. State, 225 S.W.2d 846 (Tex.Crim. 
App.1949). If a weapon deadly per se is used to kill, malice and 
intent to kill are "presumed," e. g., Bell v. State, 398 S.W.2d 133 
(Tex.Crim.App.1965) (malice); Beasley v. State, 346 S.W.2d 123 
(Tex.Crim.App.1961) (intent to kill); Penal Code art. 45. There 
is also language in some cases to the effect that the Court of Crim
inal Appeals equates recklessness with intent to kill, e. g., Lopez v. 
State, 286 S.W.2d 424 (Tex.Crim.App.1956) ; Banks v. State, 211 
S.W. 217 (Tex.Crim.App.1919); Davis v. State, 292 S.W. 220 
(1927). 

If a killing is under legal provocation-"the immediate influence 
of a sudden passion arising from an adequate cause," Penal Code 
art. 1257c-it is murder without malice and punishable by no more 
than five years' imprisonment, art. 1257b. Murder without malice 
resembles common-law voluntary manslaughter, but one scholar has 
argued that the legislature in the 1927 Murder Act, which created 
the present law, did not intend to equate murder without malice 
with voluntary manslaughter, see Stumberg, Criminal Homicide in 
Texas, 16 Texas L.Rev. 305, 319 (1938). 

Because of Penal Code art. 42, the felony murder doctrine of 
present law is broader than its common-law sire, but its exact 
breadth is uncertain. For example, language in some cases indi
cates that engaging in the attempt or commission of any felony 
supplies the malice element for murder with malice, e. g., Smith v. 
State, 225 S.W.2d 846 (Tex.Crim.App.1949) (armed robbery); 
Johnson v. State, 336 S.W.2d 175 (Tex.Crim.App.1960) (forcible 
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sodomy). However, all cases found of this type involved violent 
felonies, and the Court of Criminal Appeals has been reluctant to 
imply malice from the commission of felonies from which death en
sues that other statutes label murder, e. g., Greiner v. State, 249 
S.W.2d 601 (Tex.Crim.App.1952) (art. 802c, driving while intoxi
cated); Ward v. State, 109 S.W.2d 207 (Tex.Crim.App.1937) (art. 
1325, arson); Vick v. State, 292 S.W. 889 (Tex.Crim.App.1927) 
(art. 1194, abortion). 

Section 19.02 considerably simplifies the definition of murder. 
Together with Section 19.03 (manslaughter), it clearly distin
guishes between the unprovoked intentional or knowing killing, 
which has traditionally been treated as murder, and the reckless 
killing, which the common law designated involuntary manslaugh
ter. The concept of malice, which is virtually meaningless, is de
leted, and Section 19.02(a) (1) instead uses two carefully defined 
terms (see Section 6.05), "intentional" and "knowing," to describe 
the culpable mental state necessary to establish murder. As under 
present law, intent or knowledge may be inferred from the nature 
of the killing, the actor's conduct, and the weapon used, for exam
ple, but statutory "presumptions" such as Penal Code art. 45 are 
not retained in this code. 

The general defenses and justification, which may exculpate one 
charged with murder, apply to the entire code and are thus located 
elsewhere--in Chapters 8 and 9, respectively. Finally, the present 
law's requirement that one must be born and alive to be a victim 
of criminal homicide, Penal Code art. 1205, is preserved in the def
inition of "another"-a person other than the actor-which in
cludes "individual," i. e., a human being who is born and alive, see 
Section 1.07 (code definitions). 

Section 19.02(a) (2) may expand present murder law, to reach a 
theoretically unintended killing, although the various "presump
tions" of intent and malice currently applied probably produce this 
result in practice. 

Although it may contract the scope of the art. 42 felony murder 
doctrine, the chief aim of Section 19.02(a)(3) is clarification. 
Under it the mere attempt or commission of a felony no longer 
suffices to imply intent or knowledge: the actor must kill while 
attempting or committing an act clearly dangerous to human life 
in the course or furtherance of the felony or in immediate flight 
therefrom. As most felony murder prosecutions today involve kill
ings committed while the felon is engaged in highly dangerous con
duct, however, Section 19.02(a) (3)'s restatement of the doctrine 
will probably effect little change in practice. 

Section 19.02(a) ( 4) is a special theory of complicity under 
which one felon is held criminally responsible for felony murder 
eommitted by his cofelon. The general complicity test, Section 7.-
02, would not impose responsibility on the nonperpetrating felon 
unless he acted with intent to promote or assist the killing. But 
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the effect of the felony murder rule in Subsection (a)(3) is to im
pose t•esponsibility for murder despite the absence of the felon's in
tent to kill, and Subsection (a) ( 4) extends this responsibility to 
all parties to the underlying felony if one or more of the factors 
enumerated in Subdivisions (4)(A)-(4)(D) is present. 

Present law reaches the same result for killings occurring in the 
course of a felony, see, e. g., Lopez v. State, 339 S.W.2d 906 (Tex. 
Crim.App.1960); Garcia v. State, 210 S.W.2d 574 (Tex.Crim.App. 
1948). Murder convictions in these and similar cases were af
firmed on a theory of complicity to the effect that all parties to a 
felony are responsible for conduct that was or ought to have been 
foreseen by the parties as a probable consequence of the intended 
felony. This simple negligence standard for vicarious responsibili
ty was rejected generally in the complicity provisions and is reject
ed in the felony murder context as well. 

To hold a nonperpetrating cofelon for felony murder, Subdivi
sions (4) (A)-(4) (D) require the state to prove either that he 
aided, etc., in the homicide (i. e., was a party to it) or that he was 
conscious of the risk that homicide might result but disregarded it 
(i. e., acted recklessly). Singling out homicides caused in the 
course of committing violent felonies as an occasion for broadening 
(although not as far as present law) the general test of vicarious 
responsibility, and equating recklessness with being armed with a 
deadly weapon, appear justified to the committee because of the 
great danger accompanying most violent felony commissions and 
the absence of social utility in this type of conduct. 

§ 19.03. Manslaughter 

(a) An individual or corporation commits manslaughter if: 

(1) he recklessly causes the death of another; or 
(2) he causes the death of another under circumstances that 

would constitute murder under Section 19.02 except that he caus
es the death under the influence of extreme emotional distur
bance, which disturbance is not the result of his own intentional, 
knowing, reckless, or criminally negligent act, and for which dis
turbance there is an adequate explanation. 

(b) For purposes of Subsection (a) (2), the adequacy of the expla
nation for the disturbance shall be determined from the viewpoint of 
an ordinary person in the actor's situation under the circumstances 
as the actor reasonably believes them to be. 

(c) Manslaughter is a felony of the second degree. 

Historical Note 

Derivation: 

Fed.Prop.Pen.Code § 1602 
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Causation see § 6.07. 
Criminally negllgent bomiei<lo, see § 19.04. 
General defenses, see ch. 8. 
Justification, see ch. 9. 
~Iurder, se<' § 19.02. 
Plcnding reckl{'s.!l:nPR~. s:ec C.t'.P. nrt. 21.1.3, as nm('nded. 
"lh•asunnUJe lx·lit•!"' lil'fiuctl, Sl'l.' § I.O'i. 

Committee Comment 
This section restores manslaughter to the Texas criminal homi

cide lexicon. Before 1927 Penal Code arts. 1244-1255 defined 
manslaughter substantially in terms of the common law's voluntary 
manslaughter, i. e., an unlawful, willful killing on legal provoca
tion. Common-law involuntary manslaughter, an unlawful negli
gent killing, was preserved in substance in arts. 1230-1243 (negli
gent homicide). The 1927 Murder Act repealed arts. 1244-1255, 
replacing voluntary manslaughter with the concept of murder with
out malice, art. 1257 c, but the negligent homicide articles, 1230-
1243, were expressly saved from repeal. 

Section 19.03(a)(1) narrows and refines the common-law con
cept of involuntary manslaughter. Death caused by commission 
of an unlawful act, the common-law misdemeanor-manslaughter 
doctrine, see Reed v. State, 11 Tex.Ct.App. 509 (1882), is not man
slaughter under Subsection (a)(1). Nor is a negligent, even a 
criminally or grossly negligent, killing manslaughter. The actor 
must cause death recklessly, as that term is defined in Section 6.-
05, to constitute manslaughter under Subsection (a)(l). Crimi
nally negligent killings are covered by Section 19.04). 

The analogue to common-law voluntary manslaughter-killing on 
legal provocation-is contained in Subsection (a) (2). The defini
tion of legal provocation differs considerably from the common 
law, however, and from the present law's concept of murder with
out malice, Penal Code art. 1257c, as well. 

"Extreme emotional disturbance" replaces the archaic "sudden 
passion" of art. 1257c (the common-law's "heat of passion"), and 
the modifier "immediate" is deleted in recognition of the fact that 
brooding may intensify rather than cool off. The disturbance 
must influence the killing of course-the traditional cause and ef
fect requirement is preserved-but the legal provocation concept of 
Subsection (a) (2) recognizes better than either the common law 
or art. 1257c the infinite variations in personalities that produce 
the infinite variety of responses to provocation. 

Following art. 1257c, Subsections (a) (2) and (b) avoid the 
common-law's rigidity in listing factors that as a matter of law do 
or do not constitute legal provocation. The disturbance must be 
adequately explained, but what is adequate depends (with a single 
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exception) on all the circumstances of the particulat case. The 
single exception is a disturbance produced by the actor's own cul
pable act; such is inadequate as a matter of law. 

The test of adequacy set out in Subsection (b) is both objective 
and subjective: it views the situation from the actor's standpoint 
but according to the value system of the ordinary person. Article 
1257c formulates a similar (but incompletely stated) test, as do 
this code's definitions of recklessness and criminal negligence, Sec
tion 6.05 ("an ordinary person under all the circum
stances as viewed from the actor's standpoint"). 

§ 19.04. Criminally Negligent Homicide 
(a) An individual or corporation commits criminally negligent 

homicide if he causes the death of another by criminal negligence. 
(b) Criminally negligent homicide is a felony of the third degree. 

Derivation: 
Fed.Prop.Crim.Code § 1G03 
N.Y.Rev.Pen.Law § 125.10 

Assault, sec §§ 22.01, 22.02. 
Causation, see § 6.07. 
General defenses, see ch. 8. 
Justification, see ch. 9. 
Manslaughter, see § 19.03. 
Murder, see § 19.02. 

Historical Note 

Cross References 

Pleading criminal nc>gligf'BCC', ~P<' C'.C'.P. nrt. 21.1!1, ns amended. 
Traffic offenses, s:C>e n.C'.~. art. 6701d. 

Committee Comment 

Section 19.04 both simplifies and narrows the present law of 
negligent homicide. 

Penal Code arts. 1230-1243 distinguish between negligent homi
cide caused while performing a lawful act (first degree) and 
that caused while performing an unlawful act (second degree). 
Article 1231 defines lawful as nonpenal and not giving "just occa
sion for a civil action." Second degree negligent homicide is pun
ished more severely than first degree, see arts. 1237, 1242, 1243. 

Article 1233 defines negligence as "the degree of care and cau
tion a man of ordinary prudence would use under like 
circumstances;" in addition, to constitute negligent homicide, the 
danger of causing death must be "apparent," art. 1232. This defi
nition of negligence is approximately the same as that of simple 
negligence in tort law. 

Section 19.04 abolishes the distinction between first and second 
degree negligent homicide, a distinction analytically suspect and 
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consequently most difficult to apply in a given course of action, 
see, e. g., DeMary v. State, 423 S.W.2d 331 (Tex.Crim.App.1968). 
If death is caused by criminal negligence, as that term is defined 
in Section 6.05, it is criminally negligent homicide under Section 
19.04 without regard to whether the actor's homicidal conduct vio
lated a traffic law, for example. 

Criminal negligence requires more culpability than the present 
law's (simple) negligence. It is akin to the gross negligence of 
tort law, and requires a substantial and unjustifiable risk of death 
the failure to perceive which constitutes a gross deviation from the 
standard of care an ordinary person would exercise. The fact
finder must view the circumstances from the actor's standpoint, 
but the standard of care is objective, that of the ordinary man, and 
this element of the definition of criminal negligence is similar to 
art. 1233's definition of negligence. The risk of death must be 
both substantial and unjustifiable to constitute criminal negli
gence, however, not merely "apparent," i. e., obvious or realizable 
in the exercise of ordinary care, as under present law, art. 1232; 
Espinoza v. State, 272 S.W.2d 728 (Tex.Crim.App.l954). 

Section 

CHAPTER 20. KIDNAPPING AND FALSE 
IMPRISONMENT 

20.01. Kidnapping. 
20.02. False Imprisonment. 

Section 20.01. Kidnapping 
(a) An individual or corporation commits kidnapping if by force, 

threat, or fraud he intentionally or knowingly detains another for a 
substantial period, or intentionally or knowingly moves another a sub
stantial distance from the vicinity where he is found, with intent: 

(1) to hold the other for ransom or reward or as a shield or 
hostage; or 

(2) to facilitate the commission, attempted commission, or 
flight after commission or attempted commission of a felony; or 

(3) to inflict serious bodily injury or death on the victim or 
another; or 

(4) to terrorize the victim or another. 
(b) A detention or moving is deemed to be the result of force, 

threat, or fraud if the victim is mentally incompetent or younger 
than 14 years and the detention or moving is accomplished without 
the effective consent of the victim's custodial parent, guardian, or 
person acting in loco parentis to the victim. 
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(c) Kidnapping is a felony of the first degree unless the actor vol
untarily releases the victim alive and in a safe place before arraign
ment, in which event kidnapping is a felony of the second degree. 

Historical Note 

Derivation: 

Minn.Stat.Ann. § 609.25 

Cross References 

Computation of age, see § 1.06. 
"Effective consent" defined, sec § 1.07. 
False imprisonment, see § 20.02. 
Federal kidnapping offenses, see 18 ll.S.C.A. §§ 1201-1202. 
"Felony" defined, see § 1.07. 
Interference with child cnstod.r, seC' § 20.03. 

Committee Comment 
As in present law, Penal Code arts. 1177 (kidnapping) and 

1177a (kidnapping for extortion), Section 20.01 defines kidnapping 
essentially as false imprisonment coupled with a specific criminal 
intent. See generally M.P.G. § 212.1, Comment at 11-20 (Tent. 
Draft No. 11, 1960). The scope of the offense is expanded, how
ever, by covering cases in which the actor's conduct is accompanied 
by the specific intent described in Subsection (a) (2)-(4). The 
traditional ransom and hostage cases are covered by Subsection 
(a) (1), which substantially restates Penal Code art. 1177a. 

This section does not require an intent to remove the victim 
from the state, as does Penal Code art. 1177. (If the victim is 
moved across a state line, however, the federal kidnapping act, 18 
U.S.C.A. § 1201, applies). Instead, the Yictim either must be 
moved a "substantial distance" or "detained for a substantial peri
od." The substantial period of detention requirement excludes 
from this offense, for example, a bank robbery in which the actor 
orders those in the bank to line up against the wall. Such conduct 
is not kidnapping, although it does constitute false imprisonment 
under Section 20.02. 

"Detention" has been defined as " 'the keeping back'; 'confine
ment'; 'restraint' [and] may well be said to mean 'to 
keep in possession for some period of time,' " Hardie v. State, 144 
S.W.2d 571, 575 (Tex.Crim.App.1940). 

That part of Penal Code art. 1177 dealing with false imprison
ment of children is treated as an aggravated form of false impris
onment under Section 20.02(c) (1). 

Section 20.01(b) corresponds to a similar provision in Penal 
Code art. 1177. 

Reflecting a primary concern for the victim's safety, Subsection 
(c) provides an incentive for the kidnapper to voluntarily return 
the victim alive. 
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§ 20.02. False Imprisonment 
(a) An individual or corporation commits false imprisonment if by 

force, threat, or fraud he intentionally or knowingly detains another 
or intentionally or knowingly moves another a substantial distance 
from the vicinity where he is found. 

(b) A detention or moving is deemed to be the result of force, 
threat, or fraud if the victim is mentally incompetent or younger 
than 14 years and the detention or moving is accomplished without 
the effective consent of the victim's custodial parent, guardian, or 
person acting in loco parentis to the victim. 

(c) Except as provided in Subdivisions (1)-(3), false imprison
ment is a Class B misdemeanor. False imprisonment is a felony of 
the third degree if: 

(1) the victim is younger than 14 years; or 
(2) the actor recklessly exposes the victim to a substantial 

risk of serious bodily injury or death. 

Hbtot•ical Note 

Derivation: 

Model P.C. §§ 212.2. 212.3 

Cro.. Reference• 

Assault, see §§ 22.01, 22.02. 
Computation of age, see § 1.06. 
"Effective consent" defined, see § 1.07. 
Interference with child custody, ~C'e § 2:3.0.1. 
Kidnapping, see § 20.01. 
necl<k·c.::!': conduct, SE'e § 22.03. 

Committee Comment 

Section 20.02 basically clarifies and simplifies present law, Penal 
Code arts. 1169-1176. Under art. 1169 false imprisonment is the 
"willful [and unlawful] detention of another against his consent 

effected by assault, violence to the person, threats, or 
any other means Section 20.01 (a) includes the for
cible detention aspect and expressly covers the forced movement of 
a person as well. 

The meaning of "detain" is furnished by judicial construction in 
Hardie v. State, 144 S.W.2d 571, 575 (Tex.Crim.App.1940), which 
defined "detention" as " 'the keeping back'; 'confinement'; 're
straint'" but not mere seizure (which means to put in possession) 
and "may well be said to mean 'to keep in possession for some pe
riod of time.' " 

Subsection (b) recognizes that certain persons are legally inca
pable of giving consent. Fourteen is the age used in the incapa
ble-of-consent sexual offenses, see Chapter 21. 
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The aggraYating circumstances in Subsection (c) pro,·ide an in
termediate step between false imprisonment and kidnappinJ<. 
Subsection (c) (I), dealing specifically with children, replaces an 
analogous pro\·ision presently located in Penal Code art. 1177 (kid
napping). 

CHAPTER 21. SEXUAL OFFENSES 

Section 

21.01. 
21.02. 
21.03. 
21.04. 
21.05. 
21.06. 
21.07. 
21.08. 
21.09. 
21.10. 
21.11. 
21.12. 
21.13. 

Chapter Definitions. 
Rape. 
Aggravated Rape. 
Sexual Abuse. 
Aggravated Sexual Abuse. 
Homosexual Conduct. 
Public Lewdness. 
Indecent Exposure. 
Rape of a Child. 
Sexual Abuse of a Child. 
Indecency with a Child. 
General Provisions. 
Preemption. 

Section 21.01. Chapter Definitions 

In this chapter, unless the context requires a different definition: 

(1) "Criminal episode" means all conduct, including criminal 
solicitation and criminal conspiracy, incident to the attempt or 
accomplishment of a single criminal objective, even though the 
harm is directed toward or inflicted upon more than one person. 

(2) "Deviate sexual intercourse" means any contact between 
the genitals of one person and the mouth or anus of another ller
son. 

(3) "Sexual contact" means any touching of the anus or any 
part of the genitals of another person, or the breast of a female 
10 years or older, with intent to arouse or gratify the sexual de
sire of any person. 

(4) "Sexual intercourse" means any penetration of the female 
sex organ by the male sex organ. 

Derivation: 
N.Y.ReY.Pen.Law ~ 130.00 
Cal.Prop.Pen.Code § 1600 

Historical Note 
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Attempt, see § 15.01. 
Computation of agC', sec § 1.06. 
('ouspirncy, see§ 15.02. 
Sulidtation, see § lri.03. 

Cross Refereace• 

Committee Comment 
"Criminal episode" is used in the aggravated rape and sexual 

abuse offenses, Sections 21.03 and 21.05, to require a reasonably 
close connection between one of the aggravating factors and the 
rape or sexual abuse. The concept of cl"iminal episode, which re
sembles the "transaction" concept of present law, was devised pri
marily for use in the joinder and severance provisions (Chapter 3) 
and is explained in the comment to Section 3.01. 

The definition of "deviate sexual intercourse" must be read with 
the sections proscribing sexual abuse (Sections 21.04, 21.05, 21.10), 
which replace Penal Code art. 524. The only change the definition 
makes in present law is to omit bestiality, which, however, is cov
ered by Section 21.07 (public lewdness). 

At one time in Texas there was a question about whether the 
use of the mouth on another for carnal copulation was sodomy, but 
that was clarified when art. 524 was amended in 1943 to its 
present form, Furstonburg v. State, 190 S.W.2d 362 (Tex.Crim. 
App.1945); Munoz v. State, 281 S.W. 857 (Tex.Crim.App.1926). 

It should be noted that "deviate sexual intercourse" requires 
only "any contact" and not penetration. This is consistent with 
present law, Sinclair v. State, 311 S.W.2d 824 (Tex.Crim.App. 
1959). 

Subdivision (3) defines "sexual contact," a term used in Sec
tions 21.07 and 21.11, dealing with public lewdness and fondling. 
"Sexual contact" is limited to touching of the anus or genitals of 
any person, or the breast of a female 10 years of age or older. 
Present Texas law prohibits fondling of the "sexual parts" of a 
male or female and the breast of a female under 14 years, Penal 
Code art. 535d. Hence the new definition extends coverage to the 
anus, but eliminates the "breast" of a female under 10. 

The definition of "sexual intercourse" contained in Subdivision 
( 4) does not change Texas Jaw, but retains, for example, the re
quirement of penetration, however slight, Penal Code art. 1187; e. 
g., Flannery v. State, 117 S.W.2d 111 (Tex.Crim.App.1938). 

§ 21.02. Rape 
(a) A male commits rape if he has sexual intercourse with a fe

male not his wife without the female's consent. 
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(b) The intercourse is without the female's consent under one or 
more of the following circumstances only: 

(1) he compels her to submit or participate by force that 
overcomes such earnest resistance as might reasonably be expect
ed under the circumstances ; or 

(2) he compels her to submit or participate by any threat that 
would prevent resistance by a woman of ordinary resolution ; or 

(3) she has not consented and he knows she is unconscious or 
physically unable to resist ; or 

( 4) he knows that as a result of mental disease or defect she is 
at the time of the intercourse incapable either of appraising the 
nature of the act or of resisting it; or 

(5) she has not consented and he knows that she is unaware 
that sexual intercourse is occurring; or 

(6) he knows that she submits or participates because she er
roneously believes that he is her husband; or 

(7) he has intentionally impaired her power to appraise or 
control her conduct by administering any substance without her 
knowledge. 

(c) Rape is a felony of the second degree. 

Derivation: 
La.Rev.Stat. § 14:43 
Cai.Prop.Pen.Code § 1602 

Cohabitation, see § 21.12. 
"Con~cnt" defint>d, scP § 1.07. 
Corroboration, sec * :n.12. 
Rape of child, sl'e § 21.(19. 

Historical Note 

Cross References 

"Sexual intercourse" defined, sec § 21.01. 

Committee Comment 
Subsection (a) is substantially similar to present law, Penal 

Code art. 1183, which defines rape as carnal knowledge of a woman 
without her consent. Texas courts have interpreted carnal knowl
edge to mean sexual intercourse, Calhoun v. State, 115 S.W.2d 965 
( Tex.Crim.App.l938). 

Subsection (b) is an exclusive enumeration of the circumstances 
under which sexual intercourse between male and female is with
out the female's consent. The enumeration does not significantly 
alter present law, but for the most part codifies case decisions de
fining nonconsent. 
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Subsection (b) (1), in defining force that negates consent, is 
substantially similar to Penal Code art. 1184. At one time Texas 
1·equired that the female exert the utmost resistance of which she 
was capable, Perez v. State, 94 S.W. 1036 (Tex.Crim.App.1906), 
but later cases require only that the resistance be sufficient under 
the circumstances. The circumstances include the array of force, 
the relative strength of the parties, and the nature of the threat, 
see Lewis v. State, 226 S.W.2d 861 (Tex.Crim.App.1950l, and even 
fear that a "scene" would psychologically damage children present, 
Tobert v. State, 313 S.W.2d 303 (Tex.Crim.App.1958). Under 
present law and Subsection (b) (1), therefore, the amount of 
force necessary to negate consent is a relative matter to be judged 
under all the circumstances the most important of which is the re
sistance of the female. 

Subsection (b) (2) deals with threats and basically preserves 
Penal Code art. 1185, which provides that "the threat must be such 
as might reasonably create a just fear of death or of great bodily 
harm, in view of the relative condition of the parties as to health, 
strength and other circumstances of the case." Although this arti
cle speaks of fear of death or great bodily harm, it has not been so 
applied. In recent cases, fear for the safety and mental health of 
the victim's children has been deemed a sufficient threat, e. g., 
Most v. State, 386 S.W.2d 537 (Tex.Crim.App.1965). Moreover, 
the wording of art. 1185 does not indicate whether the threat must 
be against the female or some third person, but the court in Tobert 
v. State, 313 S.W.2d 303 (Tex.Crim.App.1958), held that threats 
against the victim's children were included. Subsection (b) (2) 
focuses on the effect of the threat, thus avoiding these difficulties 
in present law. 

Subsection (b) (3) covers the female unable to resist because 
asleep or physically disabled. This is presently covered, if at all, 
by Penal Code art. 1186, which seems to require the male to ad
minister some substance producing unnatural sexual desire or such 
stupor as prevents or weakens resistance. One old case held that 
penetration of a sleeping woman is rape, Payne v. State, 49 S.W. 
604 rTex.Crim.App.1899), although an earlier case held to the con
trary. King\". State, 3 S.W. 343 (Tex.Ct.App.1887). 

Subsection (b) (4) slightly changes the present law. Penal Code 
art. 1183 provides that the female must be so mentally diseased as 
"to have no will to oppose the act of carnal knowledge, the person 
having carnal knowledge knowing her to be so mentally diseased. 

Interpreting this language, the court in Williams v. 
State, 69 S.W.2d 418 (Tex.Crim.App.1934), said mere mental defi
ciency was insufficient: the female must be so mentally deranged 
as to have no will power to assent or dissent. Subsection (b) (4) 
thus broadens the law's protection to cover mental defectives and 
focuses the test on the cognitive and physical elements to deter
mine if the female consented. 
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Subsection (b) (5) is new to Texas law and contemplates inter
course performed under the pretense of making a medical examina
tion or performing an operation. 

A recurring problem inYolves the female who submits or partici
pates because she erroneously belieYes that the male is her hus
band. This can result either from a "sham" marriage ceremony 
arranged by the male. or by the males entering the female's bed
room in the dark and pretending to be her husband. Penal Code 
art. 1186 presently speaks to this Yariety of fraud and coyers the 
sham marriage situation, e. g .• Wilkerson v. State, 131 S.W. 1108 
\ Tex.Crim.App.1910), and the male's impersonation of the female's 
husband, e. g., Huffman , .. State, 80 S.W. 625 (Tex.Crim.App. 
1904), and Subsection (b) (6) preserYes this law. 

Penal Code art. 1186 designates as "fraud" administering "some 
substance producing unnatural sexual desire or such stupor as pre
Yents or weakens resistance and committing the offense while she 
is under the influence of such substance." Subsection (b) (7) re
states and broadens this provision by focusing on the effect of the 
substance, whatever it may be. 

§ 21.03. Aggravated Rape 

(a) A male commits aggravated rape if he commits rape as de
fined in Section 21.02 or rape of a child as defined in Section 21.09, 
and: 

( 1) he causes serious bodily injury or death to another in the 
course of the same criminal episode; or 

(2) he compels submission to the rape by threat of death, seri
ous bodily injury, or kidnapping to be imminently inflicted on 
anyone; or 

(3) the female is an inmate in a hospital licensed by the State 
Department of Health and he knows that as a result of mental 
disease or defect she is at the time of the intercourse incapable 
either of appraising the nature of the act or of resisting it. 

(b) Aggravated rape is a felony of the first degree. 

Historical Note 

Derivation: 
:\llnn.Stat.Ann. § 609.29 
CaLProp.Pen.Code § 1601 

Cross References 

Corroboration, see § 21.12. 
"Criminal episode" defined, see § 21.01. 
Kidnapping, see § 20.01. 
"Serious bodily injury" defined, see § 1.07. 
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Committee Comment 
Rape becomes aggravated rape and a felony of the first dell'r<'<' 

if committed under any of the three circumstances enumerated in 
this section. This concept significantly differs from present law, 
which has only one degree of rape. The aggravatinll' circumstanc
es included in this section, however, are all covered by present law, 
Penal Code arts. 1183-1186. 

:-late that the threatened harm of Subsection la)l2l must be 
"imminent;" hence a threat to harm someone at an indeterminate 
time in the future does not aggravate. Whether or not the threat 
is "imminent" is of course a fact question. 

§ 21.04. Sexual Abuse 
(a) An individual commits sexual abuse if, without the other per

son's consent and with intent to arouse or gratify the sexual desire of 
any person: 

( 1) the actor engages in deviate sexual intercourse with the 
other person, not his spouse, whether the other person is of the 
same or opposite sex; or 

(2) the actor compels the other person to engage in sexual in
tercourse or deviate sexual intercourse with a third person, 
whether the other person is of the same sex as or opposite sex 
from the third person. 

(b) The intercourse is without the other person's consent under one 
or more of the following circumstances only: 

( 1) the actor compels the other person to submit or partici
pate by force that overcomes such earnest resistance as might be 
reasonably expected under the circumstances; or 

(2) the actor compels the other person to submit or partici
pate by any threat that would prevent resistance by a person of 
ordinary resolution; or 

(3) the other person has not consented and the actor knows 
the other person is unconscious or physically unable to resist; or 

( .J) the actor knows that as a result of mental disease or de
fect the other person is at the time of the deviate sexual inter
course incapable either of appraising the nature of the act or of 
resisting it; or 

( 5) the othe1· person has not consented and the actor knows 
the other person is unaware that deviate sexual intercourse is oc
curring; or 
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(6) the actor knows that the other person submits or partici
pates because of the erroneous belief that he is the other person ·s 
spouse; or 

(7) the actor has intentionally impaired the other Jlerson's 
power to appraise or control the other person's conduct by admin
istering any substance without the other person's knowledge. 

(c) Sexual abuse is a felony of the second degree. 

Committee Comment 
See Committee Comment following Section 21.05. 

§ 21.05. Aggravated Sexual Abuse 
(a) An individual commits aggravated sexual abuse if he commits 

sexual abuse as defined in Section 21.04 or sexual abuse of a child as 
defined in Section 21.10, and: 

(1) he causes serious bodily injury or death to another in the 
course of the same criminal episode; or 

(2) he compels submission to the sexual abuse by threat of 
death, serious bodily injury, or kidnapping to be imminently in
flicted on anyone; or 

(3) the other person is an inmate of a hospital licensed by the 
State Department of Health and the actor knows that as a result 
of mental disease or defect the other person is at the time of the 
sexual intercourse or deviate sexual intercourse incapable either 
of appraising the nature of the act or of resisting it. 

(b) Aggravated sexual abuse is a felony of the first degree. 

Derivation: 
Cai.Prop.Pen.Code § 1064 

Cohabitation, see § 21.12. 
"Consent" defined, st"e § 1.07. 
Corroboration, see § 21.12. 

Historical Note 

CJ.•oss References 

"Criminal episode" defined, SC'C § 21.01. 
"Deviate sexual intercourse" UefinNl, Sl'l' § 21.01. 
Kiunapping, see § 20.01. 
Sexual abuse of child, sec § 21.10. 
"Serious bodily injury" defined, :-:rc § 1.07. 
11Sexual intCI'COUI'SC" defined, SC'l' § 21.01. 

Committee Comment 
The form of Section 21.04 follows that of Section 21.02 (rape). 

However, the acts can be heterosexual or homosexual. Section 21.-
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04(a) (1) covers an individual who compels another (not his 
spouse) to perform or submit to an act of deviate sexual inter
course; Subsection (a) (2) covers one who compels two other peo
ple, one of whom may be his spouse, to engage in an act of sexual 
intercourse or deviate sexual intercourse. Subsection (b) repeats 
the list of facts negating consent set out in Section 21.02 (rape). 

Section 21.04 makes some changes in present law, which is con
tained in Penal Code art. 524, recently held unconstitutional for ov
erbreadth in Buchanan v. Batchelor, 308 F.Supp. 729 (N.D.Tex. 
1970). Under art. 524 all public and private, consensual and non
consensual acts of oral and anal intercourse were prohibited, 
whether homosexual, e. g., Sartin v. State, 335 S.W.2d 762 (Tex. 
Crim.App.1960); Sinclair v. State, 311 S.W.2d 824 (Tex.Crim. 
App.1958); Slusser v. State, 232 S.W.2d 727 (Tex.Crim.App.1950), 
or heterosexual, e. g., Adams v. State, 86 S.W. 334 (Tex.Crim.App. 
1905); Lewis v. State, 35 S.W. 371 (Tex.Crim.App.1896). This 
presumably included deviate acts between married persons, and it 
was apparently on this ground that the article was held unconstitu
tional as an invasion of privacy, Buchanan v. Batchelor, supra. 

This chapter punishes public acts of sexual intercourse, bestiali
ty, and deviate sexual intercourse in Section 21.07 (public lewd
ness) ; homosexual acts, whether public or private, are punished in 
Section 21.06 (homosexuality). Thus the only consensual acts in
cluded in art. 524 but excluded from this chapter are acts of bes
tiality and heterosexual deviate sexual intercourse in private. 

Section 21.05 (aggravated sexual abuse) tracks the factors ag
gravating rape in Section 21.03. 

§ 21.06. Homosexual Conduct 
(a) An individual commits an offense if he engages in deviate sex

ual intercourse with another individual of the same sex. 
(b) An offense under this section is a Class A misdemeanor. 

Hiatorlcal Note 

Derivation: 

Xew 

Cro•• Reference• 

Corroboration, SC'e § 21.12. 
"Deviate sexual intercourse" tlcfined, sec § 21.01. 

Committee Comment 
Contact between the genitals of one person and mouth or anus of 

another person, if both are of the same sex, is proscribed by Penal 
Code art. 524, and Section 21.06 continues this proscription. Note 
that this section covers consensual conduct in private; if there is 
no consent, consent is immaterial because of age, or the conduct oc-
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curs in public, it is punishable under Sections 21.04 (sexual 
abuse), 21.10 (sexual abuse of a child), or 21.07 (public lewdness). 

§ 21.07. Public Lewdness 

(a) An individual commits public lewdness if he engages in any of 
the following acts and he is reckless about whether another is present 
who will be offended or alarmed by his act: 

( 1) an act of sexual intercourse; 

(2) an act of deviate sexual intercourse; 

(3) an act of sexual contact; 
(4) any act involving contact between the person's mouth or 

genitals and the genitals or anus of an animal or fowL 

(b) Public lewdness is a Class A misdemeanor. 

Derivation: 

lll.Stat.Ann. ch. 38, § 11-09 

Assault, see § 22.01. 
Corroboration, sec § 21.12. 

Historical Note 

Cross References 

"Deviate sexual intercour~e" dr-finC'd, ~ee § 21.01. 
Disorderly conduct, see § 42.01. 
Homosexuality, see § 21.06. 
"Sexual contact" defined, ~ee § 21.01. 
"Sexual intercourse'' defined, St'C § 21.01. 

Committee Comment 

Like Penal Code arts. 474, 524, and 535c, this section punishes 
lewd or indecent acts performed in public, but the concept of "pub
licness" in Section 21.07, which depends on the nature of the audi
ence rather than the location, differs somewhat from present law. 

The present definitions of "public place" are found in Penal 
Code arts. 454b and 475; art. 526, repealed in 1969, also defined 
this term. Articles 454b and 475 take a combined approach, listing 
certain locations that are always considered public, but also desig
nating as public all places in which people are assembled or to 
which they commonly resort. When these articles refer to specific 
places, the emphasis is on location rather than audience, and the 
Texas courts have tended so to interpret them, e. g., Peter v. State, 
188 S.W. 178 (Tex.Crim.App.1945); Bodystyn v. State, 213 S.W.2d 
825 (Tex.Crim.App.1948). On the other hand, a place to which 
people commonly may resort for purposes of pleasure is public only 
if people are present, the emphasis being on the existence of an au
dience, e. g., Austin v. State. 124 S.W. 639 (Tex.Crim.App.1910). 
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Section 21.07 defines "publicness" in terms of the perceived like
lihood of another person being present who will be offended or 
alarmed by the lewd act. Under this definition a public park could 
be a private place, and excluded from Section 21.07, at 3 a. m., but 
a private residence may have people present whom the actor per
ceives are likely to be offended or alarmed, thus coming within the 
terms of Section 21.07, cf. Campbell v. State, 338 S.W.2d 255 
( Tex.Crim.App.), cert. denied, 81 S.Ct. 356, 364 U.S. 927 ( 1960). 

§ 21.08. Indecent Exposure 
(a) An individual commits indecent exposure if he exposes his 

anus or any part of his genitals, with intent to arouse or gratify the 
sexual desire of any person, and he is reckless about whether another 
is present who will be offended or alarmed by his act. 

(b) Indecent exposure is a Class C misdemeanor. 

Derivation: 
Cal.Prop.Pen.Code § 1609 
Mich.Prop.Pen.Code § 2325 

Corroboration, see § 21.12. 
Disorderly conduct, SE.'e § 42.01. 
Homosexuality, see § 21.06. 
Public lewdness, sec § 21.07. 

Historical Note 

Cro.. Reference• 

Committee Comment 
The object of this section is to provide fair notice of what parts 

of the body may and may not be exposed under circumstances like
ly to offend or alarm another. (The concept of "publicness" here 
employed is identical to that in Section 21.07, public lewdness.) 
There is no fair notice in present law, the only consistent guidance 
coming from an oft-cited 1890 decision construing the predecessor 
to Penal Code art. 526 : 

By the terms "obscene and indecent exhibition" 
is meant, we think, an exposure of those parts of 

the person which are commonly considered private, and which 
custom and decency require should be covered, and concealed 
from public sight. 

Tucker v. State, 13 S.W. 1004 (Tex.Crim.App.1890). 

Section 21.08 does not proscribe exposure of the buttocks or fe
male breast, two areas of the anatomy not traditionally included 
within the term "genitals," see Pendell v. State, 253 S.W.2d 426 
(Tex.Crim.App.1953); but cf. Davis v. State, 430 S.W.2d 217 
(Tex.Crim.App.1968) (exposure of female breast obscene within 
meaning of city ordinance), because to do so would criminalize half 
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those present at any time at a public swimming pool. In any 
event, most prosecutions under existing law have involved either 
total nudity or exposure of the male genital organ, conduct clearly 
coverel] by Section 21.08. 

Before 1969 Penal Code arts. 474 and 526 proscribed indecent 
exposure, art. 474 prohibiting an individual from "exposing his or 
her person to another person of the age of 16 years or over," and 
art. 526 making it illegal for any person to "designedly make any 
obscene and indecent exhibition of his own or the person of anoth
er in public." Article 474 was extensively rewritten by the legisla
ture in 1969 and now covers only "indecent conduct 
under circumstances in which such conduct tends to cause or pro
voke a disturbance." Article 526 was repealed as part of an exten
sive revision of the obscenity law, art. 527, so at present an expo
sure of the genitals or anus may be indecent, but it does not ap
pear to be illegal, even in public, in all situations. 

§ 21.09. Rape of a Child 
(a) A male commits rape of a child if he has sexual intercourse 

with a female not his wife, and: 
(1) she is younger than 16 years and he is at least 2 years old

er than she; or 

(2) she is younger than 14 years. 

(b) It is a defense to prosecution under this section that the fe
male was at the time of the alleged offense 14 years or older and had, 
prior to the time of the alleged offense, engaged promiscuously in 
sexual intercourse or deviate sexual intercourse. 

(c) Rape of a child under Subsection (a) (1) is a felony of the 
third degree; rape of a child under Subsection (a) (2) is a felony of 
the first degree. 

Derivation: 
Ill.Stat.Ann. ch. 38, § 11-4 
La.Rev.Strtt. §~ 14:42, 14:80 

Aggravated rape, see§ 21.03. 
Computation of age, see § 1.06. 
Defense explained, see § 2.03. 

Historical Note 

Cross References 

"Deviate sexual intercourse" (.]pfin<'d, s<'c § 21.01. 
Ignorance or mistake of age, sec § 21.12. 
Prompt complaint, see § 21.12. 
Rape, see § 21.02. 
"Sexual intPr<'our:-:C'" dPfined, St'C' § 21.01. 
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Committee Comment 
The female legally incapable of consenting to sexual intercourse 

is the subject of the offense created by this section, which is often 
called statutory rape. Rape by force, threat, or fraud, it shbuld be 
noted, is proscribed by Sections 21.02 (rape) and 21.03 (aggravat
ed rape), so this Section 21.09 deals only with consensual (in fact) 
sexual intercourse. 

Age of Consent 
Determining the age below which the victim is legally incapable 

of consent is the most difficult problem encountered in defining 
sexual offenses involving children. The difficulty is mirrored by 
the present law, which employs a variety of ages in defining these 
offenses, none of which bears any rational relation to the other. 
For example, Penal Code art. 535c prohibits indecent exposure to a 
female younger than 16, but under arts. 535b and 535d age 14 is 
the cutoff for fondling or enticing for immoral purposes. Article 
5:35a forbids selling or bartering a female younger than 15, age 18 
is the age of consent for statutory rape under art. 1183, age 21 the 
critical age for tattooing under art. 1167a, and age 25 the cutoff 
for seduction of a female on promise of marriage under art. 505. 
There are more examples of irrationality, both in Texas law and 
that of other jurisdictions, but the examples above suffice to illus
trate the difficulty of picking a meaningful and uniform age or se
ries of ages below which a child must be protected from indiscro:
tion and imposition. 

Sections 21.09-21.11, which define sexual offenses involving mi
nors, consistently employ ages 14 and 16 to mark out the age of 
consent. Moreover, these sections include a two-year age differen
tial designed to exclude from the talons of the criminal law chil
dren in the same age bracket; this differential, pioneered by the 
Model Penal Code and included in the recent penal law revisions of 
most other jurisdictions, reinforces the objective of the incapable
of-consent offense, which is to prevent imposition by the older and 
presumably more experienced. 

Under Sections 21.09-21.11 there is no defense to rape, sexual 
abuse, or indecency involving a child younger than 14. Between 14 
and 16, however, reasonable ignorance or mistake of age is a de
fense under Section 21.12(a), and the actor must be at least two 
years older than the "victim" (e. g., a 16-year-old boy does not 
commit an offense if he has consensual sexual intercourse with a 
14-year-old girl in private). 

Despite the consistent employment of these ages and the age dif
ferential, however, the committee readily concedes that they are es
sentially arbitrary-as is any attempt to prescribe a uniform age 
for coming of sexual and emotional maturity. At the same time, 
the committee believes age 16 is a more realistic measure of matu-
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rity today than the 18, 21, and 25 of present law, and that the 2-
year differential better focuses these offenses on the true offend
er, he who takes advantage of a child's immaturity. 

Promiscuity Defense 
Present law denieR protection to a female o\·er 15 who is of "un

chaste character," Penal Code art. 1183. Such character may be 
demonstrated by proof of a Ringle prior act of sexual intercourse, 
even with the defendant in the instant prosecution, Edworth v. 
State. 371 S.W.2d 563 (Tex.Crim.App.1963); Cloninger v. State, 
:127 S.W. 288 (Tex.Crim.App.1921 '· Although the rationale of this 
law is sound-sexually experienced females can knowingly consent 
and thus do not need the criminal law's protection-it is harsh in 
application, for example, to the young female who makes a single 
mistake. 

Section 21.09(b) revises the unchastity defense of present law to 
better identify those least in need of its protection, the sexually 
promiscuous female. "Promiscuity" connotes a variety of consen
sual sexual conduct with a variety of partners, and clearly ex
cludes, for example, a single prior act of sexual intercourse. 

§ 21.10. Sexual Abuse of a Child 
(a) An individual commits sexual abuse of a child if, with intent to 

arouse or gratify the sexual desire of any person, he engages in de
viate sexual intercourse with a child, not his spouse, whether the child 
is of the same or opposite sex, and: 

(1) the child is younger than 16 years and the actor is at least 
2 years older than the child; or 

(2) the child is younger than 14 years. 

(b) It is a defense to prosecution under this section that the child 
was at the time of the alleged offense 14 years or older and had, prior 
to the time of the alleged offense, engaged promiscuously in sexual 
intercourse or deviate sexual intercourse. 

(c) Sexual abuse of a child under Subsection (a) (1) is a felony of 
the third degree; sexual abuse of a child under Subsection (a) (2) is 
a felony of the first degree. 

Historical Note 

Derivation: 

Ill.Stat.Ann. ch. 38, § 11-! 

Cross References 

AggraYnted sexual abuse, sec § 21.05. 
Computation of age, see § 1.06. 
Defense explained, see § 2.03. 
''Deviate sexual intercourse" Ocfinc<l, see § ~1.01. 
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Ignorance or mistake or B!l", see § 21.12. 
Prompt complaint, """ § 21.12. 
l'exnal abu!l<.', ....., f 2Ul4. 
":O:C'xual contact .. dPfined, ~ § !?1.01. 
··~t·xual int<'rcoursc" dcfinPtl, st'C' § !!1.01. 

Committee Comment 
This section tracks Section 21.04 (sexual abuse), but applies to 

victims legally incapable of consent. Present Jaw does not treat 
this conduct separately, Penal Code art. 524 proscribing all sod
omy, whether performed on an adult or child. 

The ages of consent, age differential, and promiscuity defense 
are the same as in Section 21.09 (rape of a child) and are ex
plained in the comment to that section. 

§ 21.11. Indecency with a Child 
(a) An individual commits indecency with a child if the child is not 

his spouse and, without the child's consent: 
( 1 ) the actor engages in sexual contact with the child; or 
(2) the actor exposes his anus or any part of his genitals, 

knowing the child is present, with intent to arouse or gratify the 
sexual desire of any person. 

(b) The sexual contact or exposure is without the child's consent 
if: 

(1) the child is younger than 16 years and the actor is at least 
2 years older than the child; or 

(2) the child is younger than 14 years. 
(c) It is a defense to prosecution under this section that the child 

was at the time of the alleged offense 14 years or older and had, prior 
to the time of the alleged offense, engaged promiscuously in: 

(1) sexual intercourse; 
( 2) deviate sexual intercourse; 
(3) sexual contact; 
(4) indecent exposure as defined in Subsection (a) (2). 

(d) Indecency with a child is a felony of the third degree. 

Hutorioal If ote 

Derivation: 
JII.Stat.Ann. ch. 38, U 11-4, 11-5 

.-\ssau1t, s{"e § 22.01. 
Computation of nge, ~('{' § 1.00. 
I h•f<'nsc <'xplainell, st•t~ § ~.o:.t 

Croea Refereaoe. 
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41Deviate sexnnl intercourse'' defined, SC'e § 21.01. 
Ignorance or mi~take of age, sec § 21.12. 
Indecent e:\.-posure, see § 21.08. 
Prompt complaint, sec § 21.12. 
Public lewdness, sec § 2l.Oi. 
"Rexual contact" defined, sec § 21.01. 

Committee Comment 

§ 21.12 

Penal Code arts. 535c and 535d prohibit indecent exposure to a 
child younger than 16 and fondling a child younger than 14; this 
section, and Sections 21.09 and 21.10, substitute uniform ages of 
consent for the variety of ages in the present articles punishing 
sexual offenses involving children, and introduce a two-year age 
differential to exclude consenting partners in the same age group. 
See the comment to Section 21.09. 

Section 21.11 expands the definition of indecency to include the 
anus, the terms "private parts or genital organs" in Penal Code 
art. 536c having been construed in Pendell v. State, 253 S.W.2d 426 
( Tex.Crim.App.1953), to cover only the external procreative or
gans. Knowledge of the child's presence is included as an element 
of the indecency portion of Section 21.1l(a) (2) because with chil
dren there is always danger they will appear unannounced and in 
this situation an unwitting exposure should not be criminal. 

"Sexual contact" is defined in Section 21.01 as "any touching" 
of the enumerated sexual parts with the requisite intent. This 
definition avoids a possible problem with the present fondling stat
ute, Penal Code art. 535d, in construing which some courts have 
defined "fondling" as to "handle tenderly," compare Almaguer v. 
State, 237 S.W.2d 631 (Tex.Crim.App.1951) with Baladez v. State, 
310 S.W.2d 113 (Tex.Crim.App.1958). The culpable mental state 
required in this section, "with intent to arouse or gratify the sex
ual desire of any person," is also an improvement over the "lasci
vious intent" language of art. 535d, which one court construed to 
mean incitement of sexual desire in the child, Slusser v. State, 232 
S.W.2d 727 (Tex.Crim.App.l950); but cf. Jones v. State, 238 S.W. 
2d 529 (Tex.Crim.App.1951). 

The promiscuity defense set out in Section 2l.ll(c) is explained 
in the comment to Section 21.09 (rape of a child). 

§ 21.12. General Provisions 
(a) If the criminality of conduct defined in this chapter to consti

tute an offense depends on a child's being younger than 16 years, it is 
a defense to prosecution for the conduct that the actor reasonably be
lieved the child to be 16 years or older. However, if criminality de
pends on the child's being younger than 14 years, it is no defense that 
'the actor did not know the child to be younger than 14 years, or rea
sonably believed the child to be 14 years or older. 
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(b) The exclusion of conduct with a spouse from the definitions of 
offenses in Sections 21.02-21.05 (rape, aggravated rape, sexual 
abuse, aggravated sexual abuse) extends to the conduct of persons 
while cohabiting, regardless of the legal status of their relationship 
and of whether they hold themselves out as husband and wife. 

(c) No prosecution may be instituted or maintained under this 
chapter unless the alleged offense was reported to or discovered by a 
peace officer: 

(1) within 1 month after its occurrence; or 
(2) within 1 month after a parent, guardian, or other compe

tent person specially interested in the victim and who is not a 
a party to or facilitator of the offense learns of it, if the alleged 
victim was younger than 16 years, incompetent, or unable to 
make complaint. 

(d) A person may not be convicted of an offense under Sections 
21.02-21.08 (rape, aggravated rape, sexual abuse, aggravated sexual 
abuse, homosexuality, public lewdness, indecent exposure) upon the 
uncorroborated testimony of the alleged victim unless the victim 
made an outcry at the first reasonable opportunity. Corroboration 
may be circumstantial. 

Biotorical X ote 

Derivation: 
Conn.Gen.Stat. II 53-7Q-63-7Z 

Cro•• Beference• 

Accomplice witness, sec C.C.P. art. 38.14. 
Bigamy, see § 25.01. 
Complicity, see ch. 7, subch A. 
Computation of age, see § 1.06. 
lk!ense explained, see § 2.03. 
Fncilitatlon, see § 7.03. 
Ignorance or mistake generally, see § 8.02. 
"Pence offic<>r" defined, see § 1.07. 
"Heasonnble belief" defined, see § 1.07. 

Committee Comment 
Ignorance or Mistake of Age 

Section 21.12(a) changes Texas law by providing a defense for 
reasonable ignorance or mistake about the age of the child between 
14 and 16 in a prosecution under Section 21.09 (rape of a child), 
21.10 (sexual abuse of a child), or 21.11 (indecency with a child). 
As pointed out in the comment to Section 21.09, however, igno
rance or mistake about the age of a child younger than 14 is no de
fense. 

Although ignorance or mistake of fact is universally recognized 
as a general defense to criminal responsibility, when the fact is 
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age in sexual offenses involving children Texas and most American 
jurisdictions have denied the defense, e. g., Farrell v. State, 215 S. 
W.2d 625 (Tex.Crim.App.l948); Edens v. State, 43 S.W. 89 (Tex. 
Crim.App.1897); but cf. Harris v. State, 28 S.W.2d 813 (Tex. 
Crim.App.1930) ; see generally People , .. Hernandez, 61 Cal.2d 529, 
393 P.2d 673 (1964). 

There is no distinction in principle between ignorance or mistake 
of age and ignorance or mistake about, say, whether an adult fe
male consented to sexual intercourse, the existence of necessity jus
tifying homicide in self-defense, or whether a capsule contained 
heroin-ignorance or mistake about each of which is a defense in 
present law and under this code. 1\Iore importantly, the reasonably 
mistaken or ignorant actor lacks the culpability this code posits as 
a prerequisite to criminal responsibility and punishment, and this 
lack is especially significant, the committee believes, in the context 
of consensual sexual conduct. 

Spousal Relationship 
Adults cohabiting may terminate their relationship if one dis

likes the other's sexual conduct, and there is no justification for 
the criminal law's intrusion into the relationship. Section 21.-
12(b) restates and expands the present law's recognition of this 
common-sense notion, which is reflected in Penal Code art. 1183's 
definition of rape to exclude sexual intercourse between husband 
and wife. 

Prompt Complaint 

This doctrine derives from the common law, under which the ab
sence of a prompt complaint created a presumption that no offense 
had, in fact, occurred, see Greenfield, Prompt Complaint: A Devel
oping Rule of Evidence, 9 Crim.L.Q. 286 (1967). This is especially 
true for sexual offenses in which, for example, "pregnancy might 
change a willing participant in the sex act into a vindictive com
plainant ." Model P.C. § 213.6, Comment at 265 (Tent. 
Draft No. 4, 1955). 

Section 21.12(c) requires that an offense under this chapter be 
reported to or discovered by a peace officer within one month after 
its occurrence as a prerequisite to its prosecution. However, if a 
child is the victim, the month does not begin to run until a parent 
or some other competent and uninvolved person learns of the of
fense. The notice need not be written or in any particular form; 
clearly a sworn complaint is not required. These requirements 
make little change in present law except to make it more certain. 

Present law makes the existence or absence of prompt complaint 
admissible on the consent issue in both rape and sodomy prosecu
tions, e. g., Ex parte 1\Ierrill, 201 S.W.2d 232 (Tex.Crim.App.1947) 
(rape); Gage v. State, 263 S.W.2d 553 (Tex.Crim.App.1954) 
(rape); Press v. State, 322 S.W.2d 525 (Tex.Crim.App.1959) (sod
omy). Moreover, the state is allowed to prove prompt complaint to 
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corroborate the child-victim's testimony in statutory rape, e. g., 
Lewis v. State, 226 S.W.2d 861 (Tex.Crim.App.1950). Finally, 
when the complaint must be made depends on the circumstances. 
For example, in one case of statutory rape a delay of 6 months 
was accepted because the girl was 13 and the defendant was her 
father and he had threatened her, Tomlinson v. State, 132 S.W.2d 
413 (Tex.Crim.App.1939). Yet in another case 23 days was held 
too long for a 25-year-old female to wait when she was in the safety 
of her own family immediately after the alleged offense, Armstrong 
v. State, 125 S.W.2d 578 (Tex.Crim.App.1939). 

Corroboration 
The truth and logic of Lord Hale's dictum, equally applicable to 

all sex offenses, that accusations of rape are "easily made, hard to 
be proved, and still harder to be disproved by one ever so innocent" 
justifies the corroboration requirement of Section 21.12(d). Texas 
courts have long recognized these dangers, but in their attempt to 
guard against them have set forth a bewildering maze of eviden
tiary rules and counter rules. 

Present law requires corroboration if the alleged victim consent
ed to the sexual act, thus becoming an accomplice, C.C.P. art. 38.-
14; e. g., Press v. State, 322 S.W.2d 525 (Tex.Crim.App.1959) 
(sodomy with adult); Slusser v. State, 232 S.W.2d 727 (Tex.Crim. 
App.1950) (sodomy with child); Gottschilk v. State, 261 S.W.2d 
838 (Tex.Crim.App.1953) (fondling), if there was no prompt com
plaint of rape, Ex parte Merrill, 201 S.W.2d 232 (Tex.Crim.App. 
1947); Lacy v. State, 412 S.W.2d 56 (Tex.Crim.App.1967), if the 
prosecutrix is friendly with the defendant after the alleged of
fense, e. g., Anderson v. State, 272 S.W. 173 (Tex.Crim.App.1925); 
Terry v. State, 266 S.W. 511 (Tex.Crim.App.1925), or is pregnant 
at the time of outcry, e. g., Goodwell v. State, 49 S.W.2d 808 (Tex. 
Crim.App.1932). 

On the other hand, if the evidence is undisputed that the com
plainant did not consent, a conviction may be affirmed on her un
corroborated testimony, e. g., In re Pickenpaugh, 387 S.W.2d 671 
(Tex.Crim.App.1965); Press v. State, 322 S.W.2d 525 (Tex.Crim. 
App.1959), but in these cases there is usually some corroborating 
evidence that the act occurred and there was no consent-for ex
ample, a prompt outcry, e. g., Campos v. State, 356 S.W.2d 317 
(Tex.Crim.App.1962), or a reasonably prompt medical examination, 
e. g., Sirros v. State, 399 S.W.2d 547 (Tex.Crim.App.1966). Too, 
the Court of Criminal Appeals closely scrutinizes uncorroborated 
testimony in this type of prosecution, and reverses the conviction 
if the testimony is inherently improbable or incredible, e. g., Raif
snider v. State, 176 S.W.2d 952 (Tex.Crim.App.1944); Stevens v. 
State, 50 S.W.2d 284 (Tex.Crim.App.l932). 

By identifying the sexual offenses to which the corroboration re
quirement applies, and specifying the elements and application of 
the requirement, Section 21.12(d) brings certainty to the hereto-
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fore confusing and sometimes contradictory evidentiary rules in 
this area. 

§ 21.13. Preemption 
The legislature by enacting this chapter intends to preempt any 

other regulation of the area covered by this chapter. No governmen
tal subdivision or agency may enact or enforce a Jaw that regulates or 
makes any conduct in the area covered by this chapter an offense, a 
violation, or the subject of a criminal or civil penalty or sanction of 
any kind. 

Derivation: 
):ew 

Historical Note 

Cross References 

"Ageney" dPfillPtl. st~r * 1.07. 
"Conllnct" defined, sec * l.Oi. 
Effect of code, see § 1.03. 
"Government" defined, ~P<' § 1 .07. 
"Law" defined, ~ee § 1.07. 
Preemption Uy codC', sec ~ 1.03 rommPnt. 

Committee Comment 
Municipal ordinances presently conflict with and overlap state 

Jaw in the area of sexual offenses. The Austin Municipal Code 
(1967), for example, prohibits fornication, § 23-19, entering a 
building for pmpose of fornication, § 23-20, and false registration 
as husband and wife, § 23-21. The Dallas City Code (1967) pro
hibits fornication between males over 14 and females over 18, and 
meeting for the purpose of fornication, §§ 31-43. 31-44. And Sec
tion 11-64 of the Houston City Code (1968) prohibits appearing in 
public either nude or in the dress of the other sex. These ordi
nances exist despite the exhaustive regulation of sexual morality in 
present law, Penal Code tits. 10. 15, chs. 8, 9. To eliminate the 
conflict and confusion between state and local law, and to pre,·ent 
future conflict and confusion, Section 21.13 makes clear the state 
intends to preempt the area of sexual conduct and thereby prevent 
governmental subdivisions and agencies from enacting or enforcing 
laws in this area. 

Chapter 21 purposely excludes from the penal law several forms 
of sexual conduct proscribed by present law. Fornication, seduc
tion on promise of marriage, abduction for purpose of marriage, 
adultery (other than bigamy, see Section 25.01), bestiality in pri
vate, and consensual heterosexual deviate conduct in private are no 
longer offenses, and Section 21.13 ensures that no governmental 
subdivision or agency may punish or otherwise regulate this or 
any other sexual conduct not proscribed by this or some other 
chapter of the code. In addition, of course, conflicting local laws, 
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e. g., redefining the public place concept or parts of the anatomy 
that may not be exposed, changing the incapable-of-consent age or 
the age differential, are prohibited. 

CHAPTER 22. ASSAULTIVE OFFENSES 
Section 

22.01. Assault. 
22.02. Aggravated Assault. 
22.03. Reckless Conduct. 
22.04. Consent as Defense to Assaultive Conduct. 
22.05. Aiding Suicide. 
22.06. Terroristic Threat. 

Section 22.01. Assault 
(a) An individual or corporation commits assault if: 

(1) he intentionally, knowingly, or recklessly causes bodily in
jury to another; or 

(2) he intentionally or knowingly causes another to fear immi
nent bodily injury; or 

(3) he intentionally or knowingly causes physical contact with 
another and he knows the other will regard the contact as offen
sive or provocative. 

(b) Assault is a Class B misdemeanor unless the offense is com
mitted under Subsection (a) (3), in which event assault is a Class C 
misdemeanor. 

Committee Comment 
See Committee Comment following Section 22.02. 

§ 22.02. Aggravated Assault 
(a) An individual or corporation commits aggravated assault if he 

commits assault as defined in Section 22.01, and: 
( 1) he causes serious bodily injury to another; or 
(2) he causes bodily injury to a person he knows is a peace of

ficer in the lawful discharge of official duty; or 
(3) he uses a deadly weapon. 

(b) Aggravated assault is a felony of the third degree. 

Hiatoriaal Jrote 

Derivation: 
I 22.01: III.Stat.Ann. ch. 38. II U-1. 12-3 
I 22.02: Dl.Stat.Ann. ch. 38. II 12-2. 12-i 
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Cross References 

Attempt, see § 15.01. 
"Bodily injury" defined, see§ 1.07. 
Consent as defense to assaultive conduct, see§ 22.04. 
Criminal homicide, see ch. 19. 
"Deadly weapon" defined, see§ 1.07. 
Justification for use of force, see ch. 9. 
"Peace officer" defined, see § 1.07. 
Reckless conduct, see § 22.03. 
Resisting arrest or search, see § 38.03. 
"Serious bodily injury" defined, see§ 1.07. 
Sexual offenses, see ch. 21. 
Terroristic threat, see § 22.06. 

Committee Comment 

§ 22.03 

Sections 22.01 and 22.02 change the focus of criminal assault 
from the use, attempted use, or threat to use violence with intent 
to injure another, Penal Code art. 1138, to the causing of the 
harms the assault offenses seek to prevent. Although this change 
in focus identifies the same conduct as present law, it does change 
the application of assault in a few instances. Thus violence is not 
necessary, and there is no requirement of intent to injure. It is 
sufficient for conviction that bodily injury is recklessly inflicted, 
that fear is knowingly induced, or that the offensive nature of 
physical contact is known. 

The penalty structure for assault grades the offenses according 
to the severity of the harm caused. Offensive or provocative con
tacts that do not cause fear are relatively minor offenses, but caus
ing fear or injury is a more serious offense. Moreover, if the bod
ily injury is serious, a peace officer is the victim, or the assault is 
committed with a deadly weapon, it is aggravated to a third degree 
felony. This eliminates some of the present law's aggravating fac
tors, such as identity of the victim and situs of the assault, see Pe
nal Code art. 1147, that are not relevant in determining the degree 
of the actor's culpability. 

Present law excludes some violence as "lawful," Penal Code art. 
1142. This provision is replaced by the comprehensive chapter on 
justification for the use of force, Chapter 9. The assault-with-in
tent offenses of present law are abolished; that conduct is encom
passed by the general attempt provision, Section 15.01. 

§ 22.03. Recldess Conduct 

(a) An individual or corporation commits an offense if he acts 
recklessly and places another in imminent danger of death or serious 
bodily injury. 

(b) An offense under this section is a Class B misdemeanor. 
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Derivation: 

Ilt.Stn t.Ann. rh. 38, § 12-5 
Mod£'1 P.C. § 211.2 

Biotorloal Note 

,\ggra nttC'd n:;:;~nn1t, sec § 22.02. 
As:-oault, ~ce § 2~.01. 
Jtocldl'ss driving, see R.C.R. art. 670ld, § 51. 
''8eriou:-; bodily injury" defined, sec § 1.01. 

Committee Comment 
Sections 22.01 and 22.02 provide that reckless acts that cause 

bodily injury constitute assault, but reckless acts that fall short of 
injuring another are excluded. This section covers those reckless 
acts that, although no harm results, are highly dangerous, i. e., cre
ate a substantial risk of death or serious bodily injury. 

§ 22.04. Consent as Defense to Assaultive Conduct 
The victim's effective consent, or the actor's reasonable belief that 

the victim consented, to the actor's conduct is a defense to prosecu
tion under Section 22.01 (assault), 22.02 (aggravated assault), or 22.-
03 (reckless conduct) if: 

(1) the conduct did not threaten or inflict serious bodily inju
ry; or 

(2) the victim knew the conduct was a risk of: 

(A) his occupation; or 

(B) recognized medical treatment; or 

(C) a scientific experiment conducted by recognized 
methods. 

Historical Note 

Derivation: 
Fed.Prop.Crim.C'ode § IC19 

Cro.. Reference• 

"l'o~~tlu<'t" <ll'finl'rl, .s<•e § 1.07. 
I h·fpn:--<> (•xplaine<l, :-:ec § 2.0:l. 
··EffPdive consent" dcfiued, sc-c § 1.07. 
"H{'asonaUie belief" defined, Sl'C § 1.07. 
"~l'rious bodily injury" defined, sec § 1.07. 

Committee Comment 
This section repudiates the dictum in Cromeans v. State, 129 S. 

W. 1129 ( Tex.Crim.App.l909), that the victim's consent is no de
fense to assault. Football players, boxers, medical doctors, and 
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many others commit assaultive-type offenses regularly, but these 
consensual ~~injuries" are not properly a concern of the criminal 
law. Thus the victim's consent is made a defense, but only to as
sault, aggravated assault, and reckless conduct and only (with 
three exceptions) if the harm is petty. Consent is a defense to se
rious harm if the victim knew it was a risk of medical treatment, 
scientific experiment, or an occupation. 

Reasonable belief in consent establishes the defense just as rea
sonable mistake of fact exonerates under general principles, see 
Section 8.02. Special provision must here be made for mistake be
cause consent is not an element of the assaultive offenses and Sec
tion 8.02 applies only to mistake about an element. 

§ 22.05. Aiding Suicide 

(a) An individual or corporation commits an offense if, with intent 
to promote or assist the commission of suicide by another, he aids or 
attempts to aid the other to commit or attempt to commit suicide. 

(b) An offense under this section is a Class C misdemeanor unless 
the actor's conduct causes suicide, or attempted suicide resulting in 
serious bodily injury, in which event the offense is a felony of the 
third degree. 

Historical Note 

Derivation: 
N.Y.Rev.Pen.Law § 120.30 

Cross References 

Criminnl homicide'. SC'P ('h. HI. 
"Serio11:-: ho<lily injury'' tldiJWil, see§ l.Oi. 

Committee Comment 

Although at common law and in many jurisdictions today suicide 
is an offense, it has never been so in Texas, and the Court of 
Criminal Appeals has held that since suicide is no offense there is 
no basis for invoking the law of principals against one who aids 
another to commit suicide, Grace v. State, 69 S.W. 529 (Tex.Crim. 
App.l902). Thus Section 22.05 expands Texas law into a new 
area, but it is nanowly drawn to cover only those who act inten
tionally. 

Although it is aiding or attempting to aid the potential suicide 
which is criminalized, a distinction for punishment purposes is 
drawn between aiding and attempting generally and those cases in 
which the suicide is successful or nearly so. 

This section is designed to punish the aiding of voluntary sui
cide. One who with the requisite culpable mental state causes an
other to commit suicide is guilty of criminal homicide, see, e. g., 
Sanders v. State, 112 S.W. 68 (Tex.Crim.App.l908) (murder). 
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§ 22.06. Terroristic Threat 

(a) An individual or corporation commits terroristic threat if he 
threatens to commit any offense involving violence with intent: 

(1) to cause action of any sort by an official or volunteer 
agency organiz4td to deal with emergencies; or 

(2) to place a person in fear of imminent serious bodily inju
ry; or 

(3) to prevent or interrupt the occupation of a building; 
room ; place of assembly ; place to which the public has access; 
or aircraft, automobile, or other form of conveyance. 

(b) Terroristic threat is a Class B misdemeanor unless the actor's 
intent is to prevent or interrupt the occupation of a building, a place 
to which the public has access, or a facility of public transportstion 
operated by a common carrier, in which event terroristic threat is a 
Class A misdemeanor. 

Derivation: 
Fed.Prop.Crim.Code I 16lol 
Model P.C. I 211.3 

"Agency" defined, see § 1.07. 
Assault, see §§ 22.01, 22.02. 

Hbtorloal Note 

Croaa Reference• 

Coercion of public servant, sec § 3!1.03. 
Disrupting meeting or procession, sec § 42.05. 
False alarm, see § 42.06. 
Harassment, see § 42.07. 
"Seriou~ bodily injury" defined, see§ 1.07. 
Threats to obtain property, see§ 31.03. 

Committee Comment 

This section is directed toward those who seek to cause terror or 
public inconvenience by threatening to commit crimes of violence. 
It is a new offense covering conduct now covered only haphazardly 
in present Jaw, see, e. g., Penal Code arts. 476, 1265. The conduct 
resembles that proscribed by Section 42.06 (false alarm or report), 
except that the actor does not necessarily know his threat is false ; 
indeed, he may intend to carry it out. 

The section is broad enough to cover threats to commit any 
crime of violence if the actor's intent is to cause fear, emergency 
action, or substantial inconvenience. It also covers both threats 
against an individual that may not constitute assault and threats 
that cause public terror or inconvenience. 

Threats that affect the public, being more serious because their 
effect is widespread, are punished more severely. 

178 



TITLE 6. OFFENSES AGAINST THE FAMILy; 

CHAPTER 25. OFFENSES AGAINST THE FAMILY 
Section 
25.01. Bigamy. 
25.02. Incest. 
25.03. Interference with Child Custody. 
25.04. Criminal Abortion. 
25.05. Aiding Self-Abortion. 
25.06. Distributing Abortifacients. 
25.07. Criminal Nonsupport. 
25.08. Preemption. 

Section 25.01. Bigamy 
(a) An individual commits bigamy if: 

(1) he is married; and 
(A) he purports to marry a person other than his spouse 

in this state under circumstances that would, but for the ac
tor's prior marriage, constitute a marriage; or 

(B) he lives with a person other than his spouse in this 
state under the appearance of being married; or 

(2) he knows that a married person other than his spouse is 
married ; and 

(A) he purports to marry that person in this state under 
circumstances that would, but for that person's prior mar
riage, constitute a marriage; or 

(B) he lives with that person in this state under the ap
pearance of being married. 

(b) It is a defense to prosecution under Subsection (a) (1) that 
the actor reasonably believed that his marriage was void or had been 
dissolved by death, divorce, or annulment. 

(c) Bigamy is a Class A misdemeanor_ 

Historical Note 

Derivation: 

New 

Cross References 

Defen~e explainPd, s('e § 2.03. 
Husband or wife us witness, see C.C.P. art. 38.11, ns amended. 
Rape by fraud, see§ 21.02. 
"Reasonable belief" defined, see § 1.07. 
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Committee Comment 

Subsection (a) ( 1) (A) restates the traditional bigamy offense 
now contained in Penal Code art. 490. The state must prove a val
id, subsisting marriage, Oxford v. State, 296 S.W. 535 (Tex.Crim. 
App.1927); McCombs v. State, 99 S.W. 1017 (Tex.Crim.App.l906), 
but either a ceremonial or common-law marriage will suffice, Ahl
berg v. State, 225 S.W. 253 (Tex.Crim.App.1920). 

A single person marrying another he knows is already married 
is dealt with under the present law of principals, Burgess v. 
State, 225 S.W. 182 (Tex.Crim.App.1920). However, Section 7.05 
of this code exempts from complicity responsibility a person whose 
conduct is inevitably incident to the commission of an offense, and 
Section 25.01(a)(2)(A) is therefore necessary to preserve the 
unmarried party's responsibility for bigamy. 

Subsections (a) (l)(B) and (a) (2) (B) reach the bigamous 
cohabitation now proscribed in Penal Code art. 490a as well as the 
more flagrant variety of adultery now proscribed in art. 499. 
These subsections are broader than art. 490a, however, because the 
state need not prove a subsequent out-of-state marriage nor, for 
that matter, any subsequent marriage, ceremonial or common-law: 
living together in this state "under the appearance of being mar
ried" is sufficient. 

Subsection (b) creates a special category of mistake defense and 
is thus similar to present art. 491. The general defense of igno
rance or mistake, Section 8.02 of this code, is not relied on for big
amy because the general defense distinguishes between mistakes of 
law and fact in some contexts, a distinction now generally ignored, 
and by this code rejected, in the bigamy area. See, e. g., Hilton v. 
State, 191 S.W.2d 875 (Tex.Crim.App.l945); Adams v. State, 7 S. 
W.2d 528 (Tex.Crim.App.1928). 

Subsection (b) does not continue the five-year absence defense 
of art. 491, and it also changes the present law's belief standard. 
Instead of a lack of ordinary care, the state to negate a defense 
under Subsection (b) must prove that the defendant's belief in di
vorce, for example, was formed recklessly or with criminal negli
gence. 

§ 25.02. Incest 
(a) An individual commits incest if he engages in sexual inter

course or deviate sexual intercourse with a person he knows to be, 
without regard to legitimacy: 

( 1) his ancestor or descendant by blood or adoption ; or 

(2) his stepchild or stepparent, while the marriage creating 
that relationship exists; or 
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(3) his parent's brother or sister of the whole or half-blood; 
or 

(4) his brother or sister of the whole or half-blood or by adop
tion. 

(b) For purposes of this section: 

(1) "Deviate sexual intercourse" means any contact between 
the genitals of one person and the mouth or anus of another per
son with intent to arouse or gratify the sexual desire of any per
son. 

(2) "Sexual intercourse" means any penetration of the female 
sex organ by the male sex organ. 

(c) Incest is a felony of the third degree unless it is committed in 
violation of Subsection (a) (4), in which event it is a Class A misde
meanor. 

Derivation: 

Ill.Stat.Ann. ch. 38, § 11-11 
N.Y.Rev.Pen.Law § 255.25 

Historical Note 

Cross References 

Corroboration of :wcomplir(l witnPss, Ree C.C.P. art. 38.14. 
Void maningC'~, :":C'e Itami1.r C'o<lP §§ 2.21, 2.22. 

Committee Comment 

This section adopts a new rationale for the incest offense: pro
tection of family solidarity by preventing harmful interference 
with relations between family members. This rationale signifi
cantly contracts the proscribed relationships of the present law, 
while at the same time broadening the types of prohibited conduct. 
The relationships defined in Section 25.02(a) are the same rela
tionships prohibited from marrying by Sections 2.21 and 2.22 of 
the Family Code, both codes like the present law thus prohibiting 
both marriage and intercourse between the prohibited relation
ships. Also as in the present law, Section 25.02 declares the legiti
macy of one within the prohibited relationship immaterial. See 
Clark v. State, 45 S.W. 576 (Tex.Crim.App.1898); Wadkins v. 
State, 124 S.W. 959 (Tex.Crim.App.l910). 

Present law forbids only "carnal knowledge" (sexual inter
course) between the prohibited relationships. The new section in
cludes deviate sexual intercourse that, although without genetic 
significance, is if anything more disruptive of family solidarity 
than sexual intercourse. 

Subsection (c) treats incest between a brother and sister more 
leniently than that between the other prohibited relationships. Sex
ual exploration between brothers and sisters, although not con-
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doned, nevertheless does not merit felony treatment in the com
mittee's judgment. 

Several new penal codes include a corroboration requirement for 
the incest offense. Texas law, however, has long recognized that 
the consenting partner to incest is an accomplice witness whose un
corroborated testimony is insufficient to convict, e. g., Wilaon v. 
State, 184 S.W.2d 141 (Tex.Crim.App.1944); Moss v. State, 147 
S.W.2d 1085 (Tex.Crim.App.1941). 

§ 25.03. Interference with Child Custody 
(a) An individual or corporation commits an offense if he takes or 

retains a child younger than 18 years out of this state when: 

(1) he knows that his taking or retention violates a temporary 
or permanent judgment or order disposing of the child's custody; 
or 

(2) he has not been awarded custody of the child by a court of 
competent jurisdiction and knows that a suit for divorce, or a 
civil suit or application for habeas corpus to dispose of the 
child's custody, has been filed. 

(b) It is a defense to prosecution under Subsection (a) (2) that 
the actor returned the child to this state within seven days from the 
date of the commission of the offense. 

(c) An offense under this section is a felony of the third degree. 

Derivation: 
'Vls.Stat.Ann. I 946.71 

Computation of age, sc~ I 1.06. 

Kbtorloal Jfote 

Ozoou Befe:reaoe• 

Custody rights In minor children, ,..,., R.C.S. art. 4G39a ; Probat~ Cod~ I 109(a). 
Defense ~xpla!Jl('d, see f 2.03. 
Extradition of fugitive, se~ C.C.P. art. 51.13; 18 U.S.C.A. I 3182. 
Ji'nlse Imprisonm£'nt, see§ 20.02. 
Husband or wife ns witn('s~. see C.C.P. nrt. 38.11, as am<.'nded. 
l"nlawful flight to "''old prosecution, sce 18 l'.S.C.A. §1073. 

Committee Comment 

This section adds a new offense to Texas criminal jurisprudence, 
one designed primarily to deal with the parental kidnapper but 
formulated broadly enough to cover anyone knowingly interfering 
with a court's custodial jurisdiction over children. Section 25.03 
replaces a variety of offenses in the present law, all aimed at least 
in part at preventing interference with a custodial relationship, 
but none adequate, in the committee's opinion, to deal with the pa
rental kidnapper. See, e. g., Penal Code arts. 1177 (kidnapping 
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from parent or guardian), 331 (luring child from home for de
pendent and neglected children), 535 (enticing minor from parent 
or guardian), 1180 (abduction of female younger than 14); see 
generally Ratner, Child Custody in a Federal System, 62 Mich.L. 
Rev. 795 (1964); Note, A Rationale of the Law of Kidnapping, 53 
Colum.L.Rev. 540 (1953). 

Section 25.03 prohibits both taking and retaining a child outside 
the state either in violation of a custody award, Subsection (a) 
(1), or to defeat the court's jurisdiction in a custody case, Subsec
tion (a) (2). The custody award need not originate with a Texas 
court to come within the section; if suit is filed in this state to 
enforce a California custody judgment, for example, the noncus
todial parent's taking the child out of Texas violates Subsection 
(a) (2) if the parent knows the suit has been filed. Age 18 is 
used for the offense because under Texas law parental custody 
rights in a child terminate at that age. 

Subsection (b) highlights the chief objective of this offense: to 
encourage the child's return to the jurisdiction of the Texas court 
whose contempt power can then be used to enforce its custody 
award. 

The committee reluctantly graded this offense a felony to assist 
in invocation of the extradition and federal fugitive felon provi
sions. 

§ 25.04. Criminal Abortion 
(a) An individual, corporation, or association commits an offense 

if he intentionally terminates another's pregnancy otherwise than by 
live birth of a viable fetus. 

(b) It is an exception to the application of this section that the 
pregnancy is terminated by a practitioner of medicine, licensed by the 
State Board of Medical Examiners, with the written consent of: 

(1) the pregnant woman; or 
(2) a custodial parent or guardian, if the pregnant woman is 

unmarried and younger than 16 years; or 
(3) the pregnant woman and a custodial parent or guardian, if 

the pregnant woman is unmarried and 16 years or older but 
younger than 18 years ; or 

(4) a custodial parent or guardian, or her husband, if the 
pregnant woman is mentally incompetent. 

(c) It is a defense to prosecution under this section that pregnancy 
was terminated by a practitioner of medicine, licensed by the State 
Board of Medical Examiners, who reasonably believed the woman's 
life was in imminent danger and the termination was necessary to 
save her life. 

(d) An offense under this section is a felony of the second degree. 
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Hiotorical Note 

Derivation: 

New 

Croaa Reference• 

Aiding self·abortion, ~(>c § 23.05. 
"Association" dcfin{'d, sec § 1.07. 
Computation of age, SO<' § 1.06. 
Dcfen!'!P explained, see § 2.03. 
Distribnting abortifacients, sec § 2:5.06. 
Bxrt'ption explained, sec ~ 2.02. 
Medical Practice Act, see R.C.S. arts. 4495-4512. 
"Mental incompetency" defined, see R.C.S. art. 5547-4(1). 
"Reasonable belief" defined, ,ee § 1.07. 

Committee Comment 
Section 25.04 substantially alters the present criminal abortion 

offense, Penal Code art. 1191. The new offense reflects both re
cent developments in constitutional law and enlightened concern 
for women and physicians who often suffer extreme hardship be
cause of the archaic rigidity of present law. 

Recent federal decisions indicate that restrictive abortion laws 
cannot be reconciled with constitutional guarantees of due process 
and the right to privacy. The Texas statutes, Penal Code arts. 
1191-1196, were declared void for overbreadth (violation of priva
cy) and vagueness in Roe v. Wade, Civ.Action Nos. 3-3690-B and 
3-3691-C (N.D.Tex., June 17, 1970). Babbitz v. McCann, 310 F. 
Supp. 293 (E.D.Wis.1970), held that the mother's fundamental 
right to refuse to bear a child outweighs the rights of an unquick
ened (usually four months or less) embryo. See also United States 
v. Vuitch, 305 F.Supp. 1032 (D.D.C.1969), cert. granted, 90 S.Ct. 
1497, 2235, 397 U.S. 1061 (1970); People v. Belous,- Ca1.2d -, 
458 P.2d 194 (1969), cert. denied, 90 S.Ct. 920,397 U.S. 915 (1970). 

Aside from constitutional infirmity, the increasingly publicized 
consequences of the present restrictive law are harmful and often 
tragic. Both the married and unmarried woman burdened with an 
unwanted pregnancy are forced to seek out an illicit, often incom
petent, abortionist or abort themselves. Licensed medical practi
tioners are reluctant to render the professional help the woman 
needs because of the threat of criminal prosecution. Furthermore, 
present law operates most inequitably against the poor, who often 
need, but cannot afford, an illegal abortion. 

Following the lead of New York and Hawaii, which have recent
ly revised their criminal abortion laws by eliminating restrictions 
unrelated to ensuring the safety of the pregnant female, Section 
25.04 leaves the decision of whether to terminate pregnancy to the 
woman and the sound medical judgment of her physician. How
ever, if the female's life is in imminent danger and a termination 

184 



OFFENSES AGAINST THE FAMILY § 25.05 

of pregnancy is necessary to save her life, Subsection (c), like 
present law, treats the situation as a medical emergency, dispens
ing, for example, with the consent requirement, see Penal Code art. 
1196; Veevers v. State, 354 S.W.2d 161 (Tex.Crim.App.1962). 

Section 25.04 prescribes no time period for a legal abortion. thus 
rejecting the New York approach, N.Y.Laws ch. 127 (1970), 
amending, N.Y.Rev.Pen.Law § 125.05. The committee is persuaded 
that this factor, which is but one of many relevant to the safety 
and desirability of performing an abortion, should not be singled 
out, but is better left to sound medical judgment in each particular 
case. The Revised Penal Code does not of course define medical 
malpractice, and regulation of abortion as well as other medical 
practice is left to the medical profession and tort law. 

Section 25.04 continues the present law that self-abortion is not 
an offense, the Court of Criminal Appeals finding the woman 
abortee neither an accomplice, Willingham v. S1iate, 25 S.W. 424 
(Tex.Crim.App.1894 ), nor a principal, Moore v. State, 40 S.W. 287 
(Tex.Crim.App.1897 ), to abortion. 

§ 25.05. Aiding Self-Abortion 

(a) An individual, corporation, or association commits an offense 
if in return for anything of value he knowingly aids a woman to use 
any means to intentionally terminate her own pregnancy otherwise 
than by live birth of a viable fetus. 

(b) It is an exception to the application of this section that the ter
mination of pregnancy is aided by a practitioner of medicine, licensed 
by the State Board of Medical Examiners, with the written consent of: 

(1) the pregnant woman; or 

(2) a custodial parent or guardian, if the pregnant woman is 
unmarried and younger than 16 years; or 

(3) the pregnant woman and a custodial parent or guardian, if 
the pregnant woman is unmarried and 16 years or older but 
younger than 18 years; or 

( 4) a custodial parent or guardian, or her husband, if the 
pregnant woman is mentally incompetent. 

(c) It is a defense to prosecution under this section that the termi
nation of pregnancy was performed by a practitioner of medicine, li
censed by the State Board of Medical Examiners, who reasonably be
lieved the woman's life was in imminent danger and the termination 
was necessary to save her life. 

(d) An offense under this section is a felony of the second degree. 

Historical Note 

Derivation: 

New 
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Abortion, see § 25.04. 
"Association" defined, see§ 1.07. 
Computation or age, see§ 1.06. 
Defense explained, see § 2.03. 
Distributing abortifacients, see§ 25.06. 
Exception explained, see § 2.02. 
Medical Practice Act, see R.C.S. arts. 4495-4512. 
".Mental incompetency" defined, see R.C.S. art. 5547-4(1). 
"Reasonable belief" defined, see §1.07. 

Committee Comment 
As stated in the comment to Section 25.04 (criminal abortion), 

self-abortion is not a crime under present law, so it is necessary, 
again to deter the criminal abortionist, to prevent aiding a woman 
to abort herself. The concept of aiding in producing an abortion 
is broader, however, than present Penal Code art. 1192 since it cov
ers, for example, assisting the woman abortee who supplies for 
herself the means used. 

The phrase "in return for anything of value" in Subsection (a) 
aims at the professional criminal abortionist and is designed to ex
clude nonprofessionals such as the sympathetic roommate or 
frightened boyfriend. 

Subsections (b) and (c) parallel Section 25.04(b) and (c) (crim
inal abortion). 

§ 25.06. Distributing Abortifacients 
(a) An individual, corporation, or association commits an offense 

if he sells, possesses with intent to sell, advertises, or displays for sale 
anything that he knows is specially designed to terminate a pregnancy 
or that he holds out as useful for that purpose. 

(b) It is a defense to prosecution under this section : 
(1) that the sale or display was to a hospital, a physician or 

pharmacist, or to an intermediary in a chain of distribution to 
hospitals, physicians, or pharmacists; or 

(2) that the sale was made upon prescription or order of a 
physician; or 

(3) that the possession was with intent to sell as authorized by 
Subdivision (1) or (2) ; or 

(4) that the advertising was addressed to persons named in 
Subdivision (1) and was confined to trade or professional chan
nels. 

(c) For purposes of this section: 
(1) "Hospital" means a hospital licensed by the State Depart

ment of Health or operated by this state or the federal govern
ment. 
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(2) "Pharmacist" means a person licensed by the State Board 
of Pharmacy to practice pharmacy. 

(3) "Physician" means a practitioner of medicine licensed by 
the State Board of Medical Examiners. 

(d) An offense under this section is a Class A misdemeanor. 

Derivation: 

Model P.C. § 230.3(6) 

"Association" dcfin<'d, see § 1.07. 
Defense explained, see § 2.03. 
"Possess" defined, see § 1.07. 

Historical Note 

Cross References 

Committee Comment 
Section 25.05 plugs a gap in the present law, which is only part

ly filled by the enumeration of Ergot and Cotton Root, two home
remedy abortifacients, as dangerous drugs in Penal Code art. 726d. 
Section 25.05(a) formulates a functional definition of abortifa
cient, thus avoiding the inherent difficulties of enumeration, to 
embrace anything specially designed or held out as an abortifa
cient, whether chemical, mechanical, or something not yet invented. 

The defense for physicians, hospitals, and pharmacists is a 
standard feature of this type of offense in other jurisdictions. 

§ 25.07. Criminal Nonsupport 

(a) An individual commits criminal nonsupport if he intentionally 
or knowingly fails to provide support that he can provide and that he 
knows he is legally obligated to provide to his spouse who is in needy 
circumstances or to his child younger than 18 years. 

(b) Except as provided in Subsection (c), criminal nonsupport is a 
Class A misdemeanor. 

(c) Criminal nonsupport is a felony of the third degree if: 
(1) the actor has been convicted one or more times before un

der this section ; or 
(2) the actor committed the offense while residing in another 

state. 
(d) For purposes of this section, "child" includes a child born out of 

wedlock whose paternity has been admitted by the actor or has been 
established in a ci vii suit. 

Historical Note 

Derivation: 

Penal Code arts. 602, 602-A 

Cross References 

Aid from Department of Pub1ic Welfare to ]ocate parent and enforce support order, 
see 42 U.S.C.A. § 602(a) (17) and (a) (18). 
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Civil remedies: 
Support of dependent or neglected child, ""e R.C.S. art. 2337. 
Suit against parent failing to support child, see R.C$, arts. 4639b, 4630c. 
Reciprocal enforcement of support, see R.C.S. art. 2328b-4. 
Enforcement of child support, contempt, see R.C.P. 308-A. 

"Conviction" defined, see § 1.07. 
Extradition, see C.C.P. art. 51.13; 18 U.S.C.A. § 3182. 
Huf'band or wife as witness, SC'C' C.C.P. art. 38.11, as nmendf'd. 
l'otC'rnity sui'ty see Family Code rh. 13. 
Proof or informal marriage, sec Family Code§ 1.01. 
\rl'llliC', ~cc C.C.P. art. 13.27, as amend£>d. 

Committee Comment 
This section provides the deserted spouse and children with the 

services of a public prosecutor and law enforcement personnel to 
enforce the husband's (or wife's) duty to support his family. 

Subsection (a) defines the elements of the offense in terms de
rived from existing Texas law; however, desertion or neglect alone 
is no longer an offense. The culpable mental state required by 
Section 25.07-intentional or knowing failure to fulfill a known le
gal duty of support-can usually be established by a threatening 
letter from a prosecutor. 

As under present law, if the prosecution is for nonsupport of a 
spouse, the state has the burden of proving her needy circumstanc
es. Wallace v. State, 210 S.W. 206 (Tex.Crim.App.1919); Windham 
v. State, 192 S.W. 248 (Tex.Crim.App.1917). But if the prosecu
tion is for nonsupport of a child, the state does not have to prove 
his needy circumstances, Turner v. State, 97 S.W.2d 959 (Tex. 
Crim.App.l936). The state must continue to prove that the de
fendant is able to provide support, Martinez v. State, 378 S.W.2d 
845 (Tex.Crim.App.1964); Marshall v. State, 317 S.W.2d 209 
(Tex.Crim.App.1958). 

Grading criminal nonsupport a Class A misdemeanor recognizes 
the serious societal interest in coercing compliance with the duty 
of support and gives the judge a wide range of sentencing discre
tion. Long-term imprisonment is clearly unwarranted, however, 
since it is usually far more effective to place a convicted spouse on 
probation under orders to support his family, see C.C.P. art. 42.12, 
§ 4, as amended. The felony grade for the offense of nonsupport 
by a spouse who is out of state facilitates extradition and contin
ues present law. The felony grade for a subsequent offense also 
continues present law. 

A prosecution under this section should not be the vehicle for lit
igating a contested paternity; however, if the defendant has ad
mitted by statements or deeds that the child is his, or the defend
ant's paternity has been established in a civil suit, he can be prose
cuted under this section for failure to support. This is contrary to 
present law, which does not cover the illegitimate child, Beaver v. 
State, 256 S.W. 929 (Tex.Crim.App.1923). 
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§ 25.08. Preemption 

The legislature by enacting this chapter intends to preempt an.\ 
other regulation of the area covered by this chapter. No governmen· 
tal subdivision or agency may enact or enforce a law that regulates or 
makes any conduct in the area covered by this chapter an offense, a 
violation, or the subject of a criminal or civil penalty or sanction of 
any kind. 

Derivation: 

New 

''.-\~('11(')''' dt>fillt'<l, ~('(' % 1.07. 

''Conduet" df'fined. ~<'c § 1.07. 
Effect of codC', see§ 1.03. 
••Government" defined, sec § 1.07. 
"Law" d<'finNl, l"C'C' § 1.07. 

Historical Note 

Cross References 

I,rcemption hy cod<.', f.;C'C § 1 .O:l comnwnt. 

Committee Comment 
Although governmental subdivisions and agencies have not legis

lated widely in the area of family offenses, municipalities have en
acted ordinances in the overlapping area of sexual conduct and 
prostitution. The Austin Municipal Code ( 1967), for example, 
prohibits false registration as husband and wife, § 23-21, solicita
tion of prostitution and transportation of persons to "houses of ill 
repute" by taxicab drivers, §§ 34-41, 34-42, and solicitation of 
pt·ostitution, § 23-18. Most of this conduct is an offense under 
present state law, e. g., Penal Code arts. 503-504, 510-523, 525, 
607, and that not proscribed was no doubt intentionally omitted. 
To eliminate this conflict and confusion between state and local 
law, and to prevent future conflict and confusion, Section 25.08 
makes clear the state intends to preempt the area of offenses 
against the family and thereby prevent govet·nmental subdivisions 
and agencies from enacting or enforcing laws in this area. 

Chapter 25 purposely excludes from the penal law some conduct 
heretofore proscribed as a sexual offense and offense against the 
family. Seduction on promise of marriage, abduction for purpose of 
marriage, adultery (other than bigamy, see Section 25.01), and 
contributing to the delinquency of a minor are no longer offenses, 
and Section 25.08 prohibits a governmental subdivision or agency 
from punishing or otherwise regulating this type of conduct. In 
addition, of course, conflicting local laws, e. g., expanding or con
tracting the prohibited relationships for incest, imposing a resi
dency or different age of consent requirement for abortion, are 
prohibited. 
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CHAPTER 28. ARSON AND OTHER PROPERTY 
DAMAGE OR DESTRUCTION 

Section 

28.01. 
28.02. 
28.03. 
28.04. 
28.05. 
28.06. 
28.o7. 

Chapter Definitions. 
Arson. 
Criminal Mischief. 
Reckless Damage or Destruction. 
Actor's Interest in Property. 
Amount of Pecuniary Loss 
Preemption. 

Committee Comment 
The present law on damage or destruction of property consists 

of 4 separate chapters and more than 40 separate offenses. Pe
nal Code arts. 1304-1388b. Some of the existing statutes are gen
eral, e. g., Penal Code art. 1350 (damaging another's personal 
property), but most are incredibly specific-directed at damage of 
a particular type of property or at damage by a specific method, e. 
g., Pena1 Code arts. 1320 (bridge burning); 1359 (introducing 
Johnson Grass or Russian Thistle). Most of these offenses are re
dundant, contradictory, or obsolete, e. g., Penal Code arts. 1318 
(burning "any pile of boards, lumber, or wood"), 1379 (cutting 
down or destroying merchantable timber), 1321 (burning wood
land), 1321a (burning woods or forest), 1383 (destroying or dam
aging walnut trees), 1384 (destroying or damaging pecan trees). 
They require a bewildering array of culpable mental states, e. g., 
Penal Code arts. 1331 (wilfully), 1334 (intentionally), 1338 (mali
ciously, carelessly, recklessly), 1348 (knowingly), 1357 (wrongfully 
or purposely), and they contain irrational penalty variations, e. g., 
Penal Code arts. 1384 (maximum confinement of three months for 
destroying or damaging pecan trees), 1379 (up to five years for 
damaging or destroying merchantable timber), 1350 (up to 20 
years for damaging or destroying "any property . of any 
kind"). 

Chapter 28 replaces this plethora of offenses with four general 
property damage offenses. These four offenses proscribe all prop
erty damage, however it is inflicted and whatever the property 
damaged, except damage inflicted negligently, a state of mind the 
committee feels can be handled more efficiently and more appro
priately by civil Ia w than by penal sanctions. The penalty struc
ture, which parallels the theft penalties in Chapter 31, ties the 
punishment for destructive conduct, and thus the blameworthiness 
of the actor, to the actor's state of mind and to the extent of the 
harm his conduct threatens or causes. 
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Section 28.01. Chapter Definitions 

In this chapter, unless the context requires a different definition: 

(1) "Habitation" means a structure or vehicle that is adapted 
for the overnight accommodation of persons, and includes: 

(A) each separately secured or occupied portion of the 
structure or vehicle ; and 

(B) each structure appurtenant to or connected with the 
structure or vehicle. 

(2) "Owner" means a person other than the actor who has pos
session of property, or any interest other than a mortgage, deed 
of trust, or security interest in property, even if the possession 
or interest is unlawful. 

(3) "Property" means: 

(A) real property; or 
(B) tangible or intangible personal property including 

anything severed from land; or 

(C) a document, including money, that represents or em
bodies anything of value. 

§ 28.02. Arson 
(a) An individual, corporation, or association commits arson if he 

starts a fire or causes an explosion: 

(1) without the effective consent of the owner and with intent 
to destroy or damage the owner's building or habitation; or 

(2) with intent to destroy or damage any building 11r habita
tion to collect insurance for the damage or destruction. 

(b) Arson is a felony of the second degree. 

Historical Note 

Derivation: 

Pa.Prop.Crim.Code § 1301(a) 

Cross References 

Actor's interest in property, see § 28.05. 
"Association" defined, see § 1.07. 
Criminal mischief, see § 28.03. 
"Effective consent'' defined, see§ 1.07. 
"Habitation" defined, see § 28.01. 
Hindering secured creditors, see § 32.33. 
Necessity to destroy property, see§ 9.21. 
"Owner" defined, see § 28.01. 
"Property" defined, see§ 28.01. 
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Committee Comment 
Section 28.02 retains the substance of the present Texas law on 

arson. but it includes several alterations which are designed to 
clarify the offense. First, Section 28.02 retains the present limita
tion of the offense to the use of fire or explosives. Penal Code 
arts. 1304, 1307. Although there are other methods of destruction. 
they apparently either are employed so infrequently that they are 
inconsequential or lack the rapidity, and thus the danger to the 
person, that accompanies fires and explosions. 

Second, Section 28.02 clarifies the point at which the offense be
comes complete. Under present law, although the structure need 
not be destroyed or seriously damaged, Penal Code art. 1306, it 
must be burned, and it is not arson if the structure is only 
scorched or smoked, Honey v. State, 17 S.W.2d 50 (Tex.Crim.App. 
1929); Woolsey v. State, 17 S.W. 546 (Tex.Crim.App.1891). Un
der Section 28.02, however, the offense is complete whenever the 
actor starts a fire or causes an explosion with the requisite intent. 
whether or not damage of any kind actually ensues. 

The mental element required under Section 28.02 is intent: the 
actor must act intentionally and must desire a particular result. 
This changes the nomenclature of present law, which requires a 
"wilful" state of mind, Penal Code art. 1304, but probably retains 
the substance, cf. Brown v. State, 322 S.W.2d 626, 627-28 (Tex. 
Crim.App.1959); but see Rankin v. State, 139 S.W.2d 811, 812 
(Tex.Crim.App.1940). The result intended may be damage as well 
as destruction, which also is apparently the existing law, Hinkley 
v. State. 389 S.W.2d 667 (Tex.Crim.App.1965); Wishnow v. State, 
316 S.W.2d 412 (Tex.Crim.App.1958). Under Subsection (a) (2), 
the actor must also intend to collect insurance for the damage or 
destruction. 

Subsection (a) (1) is a statement of the traditional arson of
fense. It applies only to a "building or habitation," which repre
sents little change from present law. Presently, arson requires the 
burning of a "house," which is defined as "any building, edifice, or 
structure inclosed with walls and covered," Penal Code arts. 1304, 
1305. "Buildings" will include some structures that are not "hous
es," such as a stadium or a pavilion, and "habitation," which Sec
tion 28.01 defines as structures and vehicles adapted for the over
night accommodation of persons, and the adjacent buildings, will 
include some enclosures, such as boats, railroad cars, and tents, 
that are probably not "houses." 

The criminal responsibility of an owner for arson is slightly 
modified. Subsection (a) (1) requires a firing of another's build
ing, but Section 28.01 defines "owner" as anyone other than the 
actor who has possession of or any other interest in the property, 
and Section 28.05 provides that an actor who is an owner may be 
guilty of arson if there are other owners with interests he is not 
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entitled to infringe. This retains present law, which provides that 
a part owner commits arson if he burns, Penal Code art. 1313; 
that a tenant commits arson if another is the owner, Banks ,._ 
State. 157 S.W.2d 360 1Tex.Crim.App.1941): and that an owner 
commits arson if another is the tenant, Tuller ,._ State, 8 Tex.Ct. 
App. 501 ( 1880). Holders of nonpossessory security interests, who 
may be owners under present law, see Adamson \'. State, 21 S.W.2d 
67.5 I Tex.Crim .. \pp.1929), are clearly excluded from the definition 
of "owner" by Section 28.01(2). Another section of the code, spe
cifically designed for the debtor-secured creditor relationship, gov
erns the destruction of secured property, see Section 32.33 (hinder
ing secured creditors). If no one else has an interest, however, the 
owner is not responsible under Subsection (a) ( 1) ; instead, his re· 
sponsibility if any is determined by Subsection (a) (2). 

The effect of an owner's consent to the burning is uncertain in 
present law. Logically, the responsibility of one who burns with 
the owner's consent should be determined under general complicity 
principles in terms of the owner's responsibility, and Penal Code 
arts. 1312 and 1313 so provide in specific instances. In Caddell ,._ 
State, 97 S.W. 705 (Tex.Crim.App.1906), however, the court held 
that want of the owner's consent to the burning is not an element 
of arson. Whether this means that one who burns with the own
er's consent commits arson even in circumstances in which the 
owner would not be guilty has never been determined, but Subsec
tion la)(1) makes it clear that one who burns with the owner's 
"effective consent" is guilty only in circumstances in which the 
owner is guilty. 

Subsection (a) (2) makes it arson to start a fire or cause an ex
plosion with intent to collect insurance for the resulting damage or 
destruction. In requiring intent to defraud the insurer, this 
changes present law, which requires only that the house be in
sured, Penal Code art. 1312. As in present law, Penal Code art. 
1312, burning insured property is arson only if the property is the 
kind that would make the burning arson if it belonged to another. 
The burning of other insured property with intent to collect in
surance, presently covered by Penal Code art. 1322, poses less 
danger to persons, and consequently is not included in arson. It 
does constitute theft or attempted theft under Section 31.03, how
ever, as does any other destruction of property to defraud insurers. 

Section 28.02 eliminates the provision in present law for aggra
vation of the offense if bodily injury or death results. Arson is 
graded a second degree felony. a serious offense, primarily because 
of the danger to the person. Otherwise, the use of fire or explo
sives does not make assault, manslaughter, or attempted murder 
more reprehensible than other methods of committing those offens
es, and if murder was the intent and result the actor may be prose
cuted for the more serious offense. 
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§ 28.03. CrlmiDal Mischief 

(a) An individual, corporation, or association commits criminal 
mischief if, without the effective consent of the owner: 

(1) he intentionally or knowingly damages or destroys the 
tangible property of the owner; or 

(2) he intentionally or knowingly tampers with the tangible 
property of the owner and causes pecuniary loss or substantial 
inconvenience to the owner or a third person. 

(b) Criminal mischief is: 
(1) a Class C misdemeanor if: 

(A) the amount of pecuniary loss was $50 or less; or 
(B) except as provided in Subdivision (3) (B), it caused 

substantial inconvenience to others; or 
(2) a Class A misdemeanor if the amount of pecuniary loss 

was more than $50 but less than $250; or 
(3) a felony of the third degree if: 

Derivation: 

(A) the amount of pecuniary loss was $250 or more; or 
(B) regardless of the amount of pecuniary loss, the actor 
caused impairment or interruption of public communica
tions, public transportation, public water, gas, or power sup
ply, or other public service for a substantial number of per
sons. 

Jlbtoriaal Jf ote 

Penal Code art. 1350 
N.Y.Rev.Pen.Law It 14.5.00, 145.06 

cw. .... , ......... 
Actor's Interest In property, see 128.05. 
Amount of pecuniary loss, see f 28Jl6. 
"Association" defined, see 11.07. 
De•tructlon of records, see 1132.47, 37.10. 
"Effccth·e consent" defined, see I 1.07. 
Fraud in insolvency. see 132.34. 
Fraudulent destruction of Insured property, see I 31.03 (theft). 
Fraudulent destruction, removal, or concealment of writing, see 132.47. 
Hindering secured creditors, see 132.33. 
"Owner" defined, see I 28.01. 
"Property" defined, see 128.01. 

Committee Comment 
Section 28.03 is the central offense in this chapter and replaces 

the bulk of the present property damage offenses. It is, essential
ly, a restatement of Penal Code art. 1350, the general property 
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damage offense in present law, with some clarifications and expan
sions. 

Article 1350 and most other property damage offenses in present 
law proscribe destructive conduct only if it is committed without 
the owner's consent. This section proscribes conduct committed 
without the owner's "effective consent," a concept that clarifies 
the type of consent required by negating consent given because of 
coercion or deception, given by one whom the actor knows lacks au
thority or capacity, or given for the detection of the commission of 
an offense. See Section 1.07 (code definitions). As in present 
law, the actor is not guilty of criminal mischief if he has the own
er's effective consent, although both might be guilty as parties to 
some othe•· offense, such as destroying secured property with in
tent to defraud creditors, Section 32.33. 

Subsection (a) ( 1) prohibits conduct that destroys or damages 
property; Subsection (a) (2) expands present law to include 
"tampering" with property, conduct that falls short of damaging 
the property but nevertheless interferes with the owner's proprie
tary rights or abuses the property in a way that diminishes its val
ue. This provides a general proscription of conduct now covered 
by a few specific statutes, e. g., Penal Code arts. 1137f (tampering 
with aircraft). 1343 (tampering with starter switch of motor vehi
cle), 1335 (tampering with railroad switch), 1334 (obstructing 
telephone transmission). 

To come within the purview of Section 28.03, the damage or de
struction, or the tampering and resulting harm, must be done 
knowingly or intentionally. Recklessly destructive conduct, be
cause it is less reprehensible, is treated less severely in Section 28.-
04. 

The owner of property is defined in Section 28.01 to include any
one other than the actor who has possession of the property or an 
interest other than a security interest in the property. Thus, an 
actor can commit criminal mischief upon his own property if oth
ers also own the property, see Section 28.05. A holder of a securi
ty interest, however, is not an owner as against the debtor, even if 
he has legal title pursuant to a conditional sales contract or other 
security agreement, because relationships between debtors and 
creditors present unique problems which are separately treated in 
Chapter 32 (fraud). 

Property is defined broadly in Section 28.01. This section and 
Section 28.04 exclude intangible property; otherwise, they include 
anything that, if damaged, destroyed, or tampered with, might 
cause pecuniary loss or inconvenience. 

The grading scheme for criminal mischief parallels that for 
theft. Minor mischief-pecuniary loss of $50 or less or substantial 
inconvenience without loss when tampering is involved-is a Class 
C misdemeanor so that the cases may be handled more expeditious
ly in corporation and justice of the peace courts. It is a Class A 
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misdemeanor if the pecuniary loss is greater than $50 and less 
than $250, and a third degree felony if the pecuniary Joss is sub
stantial ($250 or greater), or if the actor impairs or interrupts a 
public service for a substantial number of persons. Mischief 
against public services is a felony regardless of pecuniary loss if it 
causes widespread damage because the amount of damage to the 
public ordinarily will exceed $250, but being widespread, it may be 
difficult to prove. The impairment must affect a "substantial" 
number of persons. This is intended to preclude felony treatment 
of one whose conduct affects only one home or a small neighbor
hood and clearly does not cause great harm. If the impairment is 
not widespread, the offense is a Class C misdemeanor unless the 
state proves pecuniary loss greater than $50 or $250. 

§ 28.04. Reckless Damage or Destruction 
(a) An individual, corporation, or association commits an offense 

if, without the effective consent of the owner, he recklessly damages 
or destroys tangible property of the owner. 

(b) An offense under this section is a Class C misdemeanor. 

Historical Note 

Derivation: 
Penal ('ode art. 1350 
N.Y.Rev.Pen.Law §§ 145.00, H5.05 

Cro•• Reference• 

"A~o;ociation'' defined, ~ec § 1.07. 
Criminal mischief, sec § 28.03. 
"Effective consent" defined, see § 1.07. 
"Owner" <lefim~cl. $:f:'e fi 28.01. 
''PropC"rty'' dPfined, st•e § 2S.Ol. 

Committee Comment 
Section 28.04 expands present law to cover destructive conduct 

that is committed recklessly. Presently, except for two statutes 
proscribing negligent burning, Penal Code arts. 1321, 1321b, the 
property damage offenses require a "wilful" act or some similar 
mental state implying at least a "knowing" act as defined in Sec
tion 6.05(b). The committee concluded that, although penal sanc
tions are generally inappropriate where conduct is negligent, they 
are a helpful method of controlling reckless damage or destruction, 
and this section expands Texas law to proscribe that conduct. 

This section applies only when damage or destruction is inflicted 
recklessly; otherwise, its elements and the scope of its application 
are identical to those of criminal mischief, Section 28.03. Because 
the mental state accompanying the conduct is less reprehensible, 
however, the committee made this offense a Class C misdemeanor 
regardless of the amount of loss. 
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§ 28.05. Actor's Interest in Property 

It is no defense to prosecution under this chapter that the actor has 
an interest in the property damaged or destroyed if another person 
also has an interest that the actor is not entitled to infringe. 

Derivation: 

Ill.Stat.Ann. ch. 38, § 16-4 
C'ai.Prop.Pen.C'ode ~ 2900(5) 
)Iodet P.C. § 223.0(7) 

Historical Note 

Cross References 

Himh•ring ~ecurC'd creditor~, ~re § 32.33. 
"Owner" defin<'d, see § 2R01. 
"Propc>rty" defirwd, see § 2K01. 
"Security n~re<'nH~nt," seP Ru~iness & Commerce CodC' § f).105. 

Committee Comment 
Under the definition of "owner," Section 28.01(2), the person 

who inflicts damage under this chapter frequently will be an own
er. If others are also "owners," however, Section 28.05 provides 
that the actor is still subject to conviction under this chapter. 
Presently, this concept clearly applies to arson, see Penal Code art. 
1313 and the comment to Section 28.02, but its applicability to oth
er property damage offenses in present law is uncertain. Section 
28.06(e), however, operates to limit the pecuniary loss a part own
er causes to other's interests. 

§ 28.06. Amount of Pecuniary Loss 
(a) The amount of pecuniary loss under this chapter, if the prop

erty is destroyed, is: 

(1) the market value of the property at the time and place of 
the destruction; or 

(2) if the market value cannot be ascertained, the cost of re
placing the property within a reasonable time after the destruc
tion. 

(b) The amount of pecuniary loss under this chapter, if the prop
erty is damaged, is the cost of repairing or restoring the damaged 
property within a reasonable time after the damage occurred. 

(c) The amount of pecuniary loss under this chapter for docu
ments, other than those having a readily ascertainable market value, 
is: 

(1) the amount due and collectible at maturity less any part 
that has been satisfied, if the document constitutes evidence of a 
debt; or 
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(2) the greatest amount of economic loss that the owner might 
reasonably suffer by virtue of the destruction or damage, if the 
document is other than evidence of a debt. 

(d) If the amount of pecuniary loss cannot be ascertained by the 
criteria set forth in Subsections (a)-(c), the amount of loss is 
deemed to be greater than $50 but less than $250. 

(e) To determine the amount of pecuniary loss if the actor has a le
gal interest in the property involved, the value of the interest shall 
be: 

(1) deducted from the amount of pecuniary loss, if the prop
erty is destroyed ; or 

(2) deducted from the amount of pecuniary loss to the extent 
of an amount equal to the ratio the value of the interest bears to 
the total value of the property, if the property is damaged. 

Hiotorical Note 

Derivation: 
Subsecs. (a)-(d): N.Y.Rev.Pen.Law f 

155.20 
Subsee. (e): Wis.Stat.Ann. I 943.20(2) 

(C) 

(lro•• Reference• 

A.ctor's int<'n>St in property, sec I 28.05 . 
.. Property" defined, see § 28.01. 
Value of stolon property, see § 31.07. 

Committee Comment 
This section establishes standards for valuing loss caused by 

conduct proscribed by this chapter; it tracks a similar provision in 
the theft chapter, Section 31.07. Section 28.06 (a) adopts market 
value or, if market value cannot be determined, replacement cost 
for destroyed property, but if the property is only damaged and 
can be repaired, Subsection (b) requires determination of repair 
cost. Subsection (c) provides valuation standards for documents 
that have no easily determined market value, and Subsection (d) 
ensures some penal sanction in the rare instances where the 
amount of loss cannot be determined, but limits it to misdemeanor 
level. Subsection (e) provides for crediting the actor with the val
ue of his own interest in property he damages or destroys. Under 
Subsection (e) (2), for example, if the actor has a $500 equity in a 
car worth $1,000, and he intentionally damages it requiring repairs 
costing $250, the pecuniary loss resulting from his criminal mis
chief is $125-the repair cost, $250, less an amount equalling the 
ratio his equity bears to the value of the car ($500:$1,000 or 1:2; 
$250-$125=$125)-and the actor is guilty of a Class A misdemeanor 
under Section 28.03. 

198 



ARSON-PROPERTY DAMAGE § 28.07 

§ 28.07. Preemption 
The legislature by enacting this chapter intends to preempt any 

other regulation of the area covered by this chapter. No governmen
tal subdivision or agency may enact or enforce a law that regulates or 
makes any conduct in the area covered by this chapter an offense, a 
violation, or the subject of a criminal or civil penalty or sanction of 
any kind. 

Derivation: 

New 

''Agency'' defined, see § 1.07. 
"Conduc-t'' defined, sec § 1.07. 
Effect or code, !'ee § 1.03. 
"Government'' defined, see § 1.07. 
"Law" defined, see § 1.07. 

Historical Note 

Cross References 

Preemption by code, see § 1.03 comment. 

Committee Comment 
Municipal ordinances presently conflict with and overlap state 

law in the area of criminal mischief and reckless damage to or de
struction of property. For example, the Dallas City Code (1967) 
prohibits obstructing sewers, discharging "foul and nauseous" liq
uids onto another's property, willfully destroying or interfering 
with another's property, and injuring trees, shrubs, grass, fences, 
etc. in a public place, §§ 31-29, 31-31, 31-40, 32-3. Section 31-10 
of the Austin Municipal Code (1967) forbids damaging another's 
property while moving a building, and the Houston City Code 
(1968) punishes injuring, defacing, or destroying sidewalks, build
ings, and paved streets, §§ 11-68 through 11-71. All of the con
duct covered by these ordinances is made criminal by present law, 
e. g., Penal Code arts. 859-862, 1350, 1352, 1388a, and to eliminate 
the present conflict and confusion, and prevent future conflict and 
confusion between state and local law, Section 28.07 makes clear 
the state intends to preempt the area of arson and other property 
damage or destruction and thereby prevent governmental subdivi
sions and agencies from enacting or enforcing laws in this area. 

In light of this section governmental subdivisions and agencies 
may not enact or enforce laws punishing destruction of particular 
kinds of property (e. g., flowers, fountains), for example, or laws 
proscribing a particular type of damage or destruction (e. g., 
flooding, explosion). And of course an ordinance punishing negli
gent burning is prohibited because in conflict with the minimum 
culpable mental state required by this chapter, recklessness. On 
the other hand, requiring a permit before burning scrap, for exam
ple, or prohibiting littering, are permissible laws because neither 
regulates conduct punished by this chapter. 
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CHAPTER 29. ROBBERY 
Section 

29.01. Chapter Definitions. 
29.02. Robbery. 
29.03. Aggravated Robbery. 

Section 29.01. Chapter Definitions 
In this chapter, unless the context requires a different definition: 

(1) "In the course of committing theft" means conduct that 
occurs in an attempt to commit, during the commission, or in im
mediate flight after the attempt or commission of theft. 

(2) "Property" means: 

(A) tangible or intangible personal property including 
anything severed from land; or 

(B) a document, including money, that represents or em
bodies anything of value. 

Committee Comment 
See Committee Comment following Section 29.03. 

§ 29.02. Robbery 
(a) An individual or corporation commits robbery if, in the course 

of committing theft as defined in Chapter 31 and with intent to ob
tain or maintain control of the property: 

( 1) he intentionally, knowingly, or recklessly causes bodily in
jury to another; or 

(2) he intentionally or knowingly threatens or places another 
oin fear of imminent bodily injury or death. 

(h) Robbery is a felony of the second degree. 

Committee Comment 
See Committee Comment following Section 29.03. 

§ 29.03. Aggravated Robbery 
(a) An individual or corporation commits aggravated robbery if 

he commits robbery as defined in Section 29.02, and: 

(1) he causes serious bodily injury to another; or 
(2) he uses a deadly weapon. 

(b) Aggravated robbery is a felony of the first degree. 
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Historical Note 

Derivation~ 

N.Y.Rev.Pen.Law § 160.00 
Wis.Stat.Ann. § 943.32 

.\s:-;ault, see§§ 22.01, 22.02 . 

Cross References 

.. Rodily injury" definc>d, see§ 1.07. 
Claim of right, see§ 31.10. 
"Deadly weapon" defined, sec § 1.07. 
Extortion, see § 31.03. 
"PropC'rty" defined, SC'C' § 2!l01. 
"Serious bodily injury'' defined, see§ 1.07. 
ThC'ft, see C'h. 31. 
Thoft hy throat, soo § ~1.03. 
Theft ft·om person, sec§ 31.03. 

Committee Comment 

§ 29.03 

Presently, robbery consists of an assault, violence, or causing 
fear of life or bodily injury for the purpose of completing a theft 
from the presence of another, Penal Code art. 1408. Section 29.02 
1·estates the art. 1408 elements with some expansion. Robbery may 
be committed by causing bodily injury, even if it is only recklessly 
inflicted, Subsection (a) (1), or by knowingly or intentionally 
threatening or otherwise causing fear of bodily injury, Subsection 
(a)(2). As in present law, the violence used or threatened must 
be for the PUl'POSe of compelling acquiescence to the theft or of 
preventing or overcoming resistance to the theft. Violence used or 
threatened for some purpose unrelated to the theft is a separate 
offense against the person, e. g., assault under Sections 22.01, 22.-
02. 

Section 29.02 is broader in scope than the present robbery of
fense, however, because it applies to violence used or threatened 
"in the course of committing theft," which is defined in Section 
29.01 to include not only violent conduct an1 ccedent to a completed 
theft, but also violence accompanying an unsuccessful attempted 
theft and violence accompanying an escape immediately subsequent 
to a completed or attempted theft. This factor adds two new 
methods of committing robbery. The first-use or threat of vio
lence in an attempted theft-simply combines into the robbery of
fense the present separate offense of assault with intent to rob, 
Penal Code art. 1163. The practical effect is to provide an identi
cal penalty range, which the committee feels is justified because 
the conduct is equally dangerous whether or not the theft is com
pleted and it is usually fortuitous that the theft falls short of com
pletion. The second-use or threat of force in escaping-broadens 
the scope of robbery. Here, too, the conduct is as dangerous as 
force or threats antecedent to the theft. Thus the conduct in Polk 
v. State, 246 S.W.2d 879 (Tex.Crim.App.1952), for example, would 
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be robbery rather than simply theft from the person. The expan
sion is limited to assaults to effect an immediate escape so that a 
thief who uses force to resist apprehension a week after the theft 
does not commit robbery, but an assaultive-type offense. 

Unlike present law, Section 29.02 does not limit robbery to the 
taking of property from "the person or possession of another." 
The requirement of an assault, Subsections (a) (1)-(2), however, 
implies presence of the victim and thus limits the scope of this ex
pansion. It will apply, for example, when an offender threatens a 
victim "in order to compel him to telephone directions for the dis
position of property located elsewhere." Model P.C. § 222.1, Com
ment at 70 (Tent.Draft No. 11, 1960). 

The claim of right defense to theft, Section 31.10, is applicable 
to robbery also. Thus one who forcibly acquires property he be
lieves he has a right to acquire does not commit robbery. The 
committee feels he is less reprehensible than the person who ac
quires property he knows he has no right to acquire, and that he 
can be handled satisfactorily under the assault offenses in Chapter 
22, to which the claim of right defense is inapplicable. 

Section 29.03 aggravates robbery defined in Section 29.02 to a 
more serious offense if the bodily injury the offender inflicts un
der Section 29.02(a) (1) is "serious," or if the offender threatens 
or otherwise causes fear of imminent bodily injury or death under 
Section 29.02(a) (2) by using a deadly weapon. Here, too, the in
jury must be inflicted or the weapon used for the purpose of ef
fecting the theft; otherwise, it is an offense against the person 
and not robbery. 

CHAPTER 30. BURGLARY AND CRIMINAL 
TRESPASS 

Section 

30.01. Chapter Definitions. 
30.02. Burglary. 
30.03. Criminal Trespass. 
30.04. Preemption. 

Section 30.01. Chapter Definitions 

In this chapter, unless the context requires a different definition: 
(1) "Habitation" means a structure or vehicle that is adapted 

for the overnight accommodation of persons, and includes: 
(A) each separately secured or occupied portion of the 

structuTe or vehicle; and 
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(B) each structure appurtenant to or connected with the 
structure or vehicle. 

(2) "Owner" means the occupant or, if unoccupied, a person in 
lawful possession of property. 

Committee Comment 
See Committee Comment following Section 30.02. 

§ 30.02. Burglary 
(a) An individual or corporation commits burglary if, without the 

effective consent of the property owner: 

(1) he enters a habitation, or a building (or any portion of a 
building) not open to the public, with intent to commit a felony 
or theft; or 

(2) he remains concealed, with intent to commit a felony or 
theft, in a building or habitation; or 

(3) he enters a building or habitation and commits or at
tempts to commit a felony or theft. 

(b) For purposes of this section, "enter" means: 

(1) intrusion of any part of the body; or 

(2) intrusion of any physical object connected with the body. 

(c) Burglary is a felony of the second degree unless it was commit
ted in a habitation, in which event it is a felony of the first degree. 

Historical Note 

Derivation: 
§ 30.01(1): 

Minn.Stat.Ann. § 609.58, subd. l (2) 
Model P.C. § 221.0(1) 
N.H.Prop.Crim.Code § 580:1(1!!) 

§ 30.01(2): Nev .. · 

§ 30.02(a)(1).(2): 
Wls.Stat.Ann. § 943.10 
Minn.Stat . .Ann. § 609.58, subd. 2 
Penal Code arts. 1389, 1391 

§ 30.02(a)(3): New 
§ 30.02(b): Penal Code art. 1393 
§ 30.02(c): New 

Cross References 

Attempt, see§ 15.oJ. 
Claim of right, see § 31.10. 
Criminal trespass, see § 30.03. 
Damage or destruction of' property, sC'e §§ 28.03-28.0-:l. 
"Effective consent" defined, sec § 1.07. 
Possession of burglary tools, see § IG.OI. 
Theft, see ch. 31. 

Committee Comment 
With this code's addition of a general criminal trespass offense, 

Section 30.03, and a general attempt offense, Section 15.01, all con
duct covered by the various burglary offenses in present law is 
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punishable as a trespass, as an attempt if the offense intended is 
not completed, or as the intended, completed offense. Thus burgla
ry as a separate offense could be eliminated without eliminating 
penal sanctions for any conduct now criminal. A separate burgla
ry offense, however, does perform an important criminological 
function in addition to its trespassory and attempt functions; it 
protects against intrusion in places where people, because of the 
special nature of the place, expect to be free from intrusion. The 
provision of this protection is the rationale underlying Section 30.-
02. 

The central elements of the offense continue to be entry or con
cealment in a building with intent to commit a felony or theft. As 
in present law, intrusion with intent to commit misdemeanor theft 
is included in burglary because of the practical impossibility of 
proving that a trespasser intended to steal property of sufficient 
value to constitute felony theft. Also as in present law, intrusions 
with intent to commit a misdemeanor other than theft is not bur
glary, but unlike present law, those intrusions are now punishable 
as attempts or trespasses if the intended offense is not completed. 

The types of intrusions made burglarious by Section 30.02 are 
more varied than in present law. As in Penal Code arts. 1389, 
1391, a burglarious intrusion may consist either of a prohibited 
"entry" or of a concealment subsequent to a legal entry. The defi
nition of entry, Section 30.02(b), restates present art. 1393 with 
two changes. First, it is expanded to cover clearly the introduc
tion of instruments to clear the way for further entry, thus disap
proving the holding in Russell v. State, 255 S.W.2d 881 (Tex. 
Crim.App.1952). Second, the discharge of firearms or other dan
gerous missiles into a building with intent to injure an occupant, 
which can be more appropriately treated as an offense or attempt
ed offense against the person under Title 5, is excluded from the 
definition of enter. Otherwise, the concept of entry is unchanged: 
the intrusion of any part of the body or of an instrument held by 
the actor constitutes an entry. 

More significant, however, in expanding the scope of burglarious 
intrusions is the change in the manner and time an intrusion must 
be made to be a burglary. Presently, a daytime entry may be bur
glarious only if it is accomplished by a breaking, Penal Code art. 
1390, which requires "actual force," art. 1394, while a nocturnal 
burglary requires entry at night or remaining concealed until 
night "by force, threats or fraud," arts. 1389, 1391. Section 30.02 
eliminates the day-night distinctions; the types of intrusions pro
scribed are the same, whether made in daylight or at night. The 
requirement of a breaking, Penal Code art. 1390, or of force, 
threats, or fraud, arts. 1389, 1391, is also discarded. All intru
sions made without the owner's effective consent are burglarious if 
accompanied by the requisite intent. 

The concept of effective consent makes burglarious not only in
trusions without consent but also those made with apparent con-
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sent if given because of force, threat, or fraud, if given by one 
whom the actor knows lacks capacity to consent, or if given to de
tect the commission of an offense, see Section 1.07 (code defini
tions). This concept broadens burglary to cover, for example, one 
who enters through an open door, held not a burglarious entry in 
Milton v. State, 6 S.W. 303 (Tex.Ct.App.1887), or one who enters 
with consent of the owner or law enforcement officers given to de
tect an offense, held not burglary in Speiden v. State, 3 Tex.Ct. 
App. 156 (1877). As in present law, however, one who, with in
tent to commit a felony or theft, enters a building open to the pub
lic or otherwise has consent to enter, such as a servant or brother
in-law, commits no burglary and can be prosecuted only for the 
commission or attempted commission of the offense he intended, 
unless he remains concealed after consent to his presence has ter
minated. Private offices and other portions of a building not open 
to the public are covered, however; one who enters a storeroom 
closed to the public in a store otherwise open to the public (with 
the requisite intent) commits burglary. 

The concealment feature, Section 30.02ia)l2), is derived from 
present law, Penal Code arts. 1:389, 1391, and covers, for example, 
one who, with the requisite intent, enters a business while it is 
open to the public and hides until it closes. Section 30.02(a)(3) 
includes as burglary the conduct of one who enters without effec
tive consent but, lacking intent to commit any crime upon his en
try, subsequently forms that intent and commits or attempts a fel
ony or theft. This provision dispenses with the need to prove in
tent at the time of entry when the actor is caught in the act. 

The types of enclosures that, if entered without effective consent 
and with the requisite intent. may be the subject of burglary dif
fer somewhat from those described in present law. Under Section 
30.02 a burglary may occur only in a "building or habitation." 
"Habitation" is broader than "building" in that it includes vehicles 
and structures other than buildings, such as house trailers, that are 
"adapted for the overnight accommodation of persons," Section 30.01 
(1). "Habitation" also includes garages and other outbuildings, Sec
tion 30.01 ( 1) (B), and "separately secured and occupied portions" of 
a habitation, to cover those who, while legally in an apartment build
ing or hotel, for example, enter another's room, Section 30.01 ( 1) 
(A). Entries into vessels, steamboats, railroad cars, Penal Code 
arts. 1403, 1404, and vehicles, art. 1404b, if they are not adapted 
for the overnight accommodation of persons, are excluded from 
burglary; also excluded are coin-operated machines, art. 1402a. 
Although presently labeled "burglary," entries with the requisite 
intent into vessels, steamboats, railroad cars, vehicles, and coin-op
erated machines are treated differently from traditional burglary; 
the above articles provide different elements and different penal
ties and are, in reality, different offenses. This code also treats 
them as separate offenses, but it changes the labels. For example, 
presently one who "burglarizes" a coin-operated machine may be 
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punished either as a misdemeanant or as a felon (with a maximum 
of five years' imprisonment). Under this code the identical con
duct may be punished as theft, Section 31.03, or as criminal mis
chief, Section 28.02, and the actor may be punished as either a 
misdemeanant or a felon (with a maximum imprisonment of six 
years), depending on the value of the property stolen or the extent 
of the damage done to the property. Similarly, intrusions into ve
hicles, vessels, steamboats, railroad cars, and other structures not 
adapted for overnight accommodation of persons may be punished 
as criminal mischief if property is damaged, as a trespass, or for 
commission or attempted commission of the intended offense, with 
penalties more appropriate to the harm and more in line with 
present penalties. 

If the actor's intent is the acquisition of property, the claim of 
right defense to theft, Section 31.10, will also be a defense to bur
glary. The committee feels that one who believes he has a right to 
the property deserves less serious penalties and should be prose
cuted as a trespasser under Section 30.03. 

Because the need for security is most exigent in a "habitation," 
the committee graded burglary of habitation a first degree felony. 
Other burglaries are second degree felonies. Other aggravating 
factors in the present law, such as use of explosives, Penal Code 
art. 1398, are excluded on the ground that the penalty structure is 
flexible enough to permit the ~entencing authority to weigh all ag
gravating and mitigating factors in assessing a proper penalty. 

Whether a defendant may be punished for both burglary and for 
offenses committed subsequent to entry, which is presently dealt 
with in Penal Code arts. 1399, 1405, is determined under Chapter 3 
(multiple prosecutions and double jeopardy). 

§ 30.03. Criminal Trespass 

(a) An individual or corporation commits criminal trespass if: 

( 1) he enters or remains on property when: 

(A) he knows that he does not have the property owner's 
effective consent to do so; and 

(B) he intends, knows, or is reckless about whether his 
presence will cause fear for the safety of another; or 

(2) knowing he does not have the owner's effective consent to 
do so, he enters or remains on property as to which notice 
against entering is given by: 

(A) personal communication to the actor by the owner or 
by someone with apparent authority to act for the owner; or 

(B) fencing or other enclosure obviously designed to ex
clude intruders; or 

(C) posting reasonably likely to come to the attention of 
intruders. 
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(b) It is a defense to prosecution under this section: 
(1) that the property was open to the public when the actor en

tered or remained; and 
(2) that the actor's conduct did not substantially interfere 

with the owner's use of the property. 

(c) For purposes of this section, "enter" means intrusion of the 
entire body. 

(b) Criminal trespass is a Class C misdemeanor unless it was com
mitted in a habitation, in which event it is a Class B misdemeanor. 

Historical Note 

Derivation: 

New 

Cross References 

"Conduct" defined, see § 1.07. 
Defense <':\1Jlained, sec § !:!.03. 
"Effective consent" defined, see§ 1.07. 
"Habitation" defjned, see§ 30.01. 
'Owner" defined, see§ 30.01. 

Committee Comment 
The present Penal Code contains no general trespass offense, al

though most cities have adopted trespass ordinances. Although 
the committee believes that most intrusions are more appropriately 
dealt with by civil law, criminal sanctions are desirable for two 
particularly offensive types of intrusions: those causing fear for 
the safety of persons and those threatening the normal serenity of 
premises. 

Subsection (a) (1) supplements the burglary offense. It is 
based on the belief that an intrusion is rendered no less frighten
ing when the intruder has no felonious intent. If fright is the 
likely consequence of an intrusion, it should be punished even 
though the intruder did not intend to commit a felony or theft. 
Subsection (a) (1) is broader than the burglary offense in that its 
coverage begins with an intrusion on property rather than into a 
building. It is nanower than burglary, however, in that the in
truder must be reckless about whether his intrusion will cause 
fcar. Because of the latter element, Subsection (a) (1) ordinarily 
will apply only to trespassers near a habitation, particularly noc
turnal trespassers. 

Subsection (a) (2) covers the more typical trespass-that which 
is annoying or offensive, but not necessarily frightening. Subsec
tions (a) 12) (A)-(a) (2)(C) establish the methods of giving no
tice, one of which the owner must utilize before criminal sanctions 
apply. 
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Subsection (b) seeks to eliminate two abuses of the trespass of
fense that have occurred in other jurisdictions: (1) use of the of
fense to enforce a private policy of discrimination in public places, 
cf. Bell v. Maryland, 84 S.Ct. 1814, 378 U.S. 226 (1964); and (2) 
use of the offense to stifle free expression, cf. Amalgamated Food 
Employees v. Logan Valley Plaza, 88 S.Ct. 1601, 391 U.S. 308 
( 1968). 

Subsection (c) is designed to distinguish a trespassory entry 
from a burglarious entry. "Entry" for purposes of the burglary 
offense applies to buildings and habitations, but a trespassory en
try applies to all property and ordinarily will occur well before the 
actor nears a building. Thus, entry is more narrowly defined to 
exclude from trespass one who reaches through a fence to retrieve 
his hat, for example. 

Like burglary, the most serious and frightening trespassory in
trusions are those that occur in a home. For this reason, trespass 
is treated more harshly if it occurs in a habitation. 

§ 30.04. Preemption 
The legislature by enacting this chapter intends to preempt any 

other regulation of the area covered by this chapter. No governmen
tal subdivision or agency may enact or enforce a Jaw that regulates or 
makes any conduct in the area covered by this chapter an offense, a 
violation, or the subject of a criminal or civil penalty or sanction of 
any kind. 

Derivation: 
New 

"Ag<·ucy" defined, see I 1.07. 
"Conduct" defined, see I 1.07. 
Efre,-t of rode, .ee § 1.03 . 
.,(;on_•rnment" defined, S<'C §1.07. 
"Law" defined, see§ 1.07. 

Hlotorloal Note 

Cro•• Beferea.oe• 

Pn"<·mptiou by code, sec§ 1.03 comment. 

Committee Comment 
Because the Penal Code does not now contain a general trespass 

offense, municipalities have enacted ordinances prohibiting it and 
various forms of suspicious loitering, e. g., Dallas City Code §§ 
31-39, 31-61 (1967). Section 30.03 (criminal trespass) makes 
these ordinances unnecessary, and Section 30.04 makes clear the 
state intends to preempt the area of burglary and trespass and 
thereby prevent governmental subdivisions and agencies from en
acting or enforcing laws in this area. 
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The committee purposely excluded loitering-type offenses from 
the Revised Penal Code, and Section 30.04 ensures that loitering
type conduct may no longer be punished. In addition, of course, 
the section prohibits local laws conflicting with this chapter, e. g., 
punishing theft from coin-operated machines, railroad cars, or ve
hicles; proscribing trespass on particular types of property. 

CHAPTER 31. THEFT 
Section 

31.01. Chapter Definitions. 
31.02. Consolidation of Theft Offenses. 
31.03. Theft. 
31.04. Theft of Service. 
31.05. Presumption for Theft by Check. 
31.06. Unauthorized Use of Automobile or Other Vehicle. 
31.07. Value. 
31.08. Aggregation of Amounts Involved in Theft. 
31.09. Actor's Interest in Property. 
31.10. Claim of Right. 
31.11. Preemption. 

Section 31.01. Chapter Definitions 
In this chapter, unless the context requires a different definition: 

(1) "Coercion" means a threat, however communicated: 

(A) to commit any offense; or 
(B) to inflict bodily injury in the future on the person 

threatened or another; or 

(C) to accuse any person of any offense; or 

(D) to expose any person to hatred, contempt, or ridicule; 
or 

(E) to harm the credit or business repute of any person; 
or 

(F) to take or withhold action as a public servant, or to 
cause a public servant to take or withhold action. 

(2) "Deception" means: 

(A) creating or confirming by words or conduct an im
pression of law or fact that is likely to affect the judgment 
of another in the transaction, that is false, and that the ac
tor does not believe to be true; or 

(B) failing to correct a false impression of law or fact 
that is likely to affect the judgment of another in the trans-
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action, that the actor previously created or confirmed by 
words or conduct, and that the actor does not now believe to 
be true; or 

(C) preventing another from acquiring information likely 
to affect his judgment in the transaction; or 

(D) selling or otherwise transferring or encumbering 
property without disclosing a lien, security interest, adverse 
claim, or other legal impediment to the enjoyment of the 
property, whether the lien, security interest, claim, or imped
iment is or is not valid, or is or is not a matter of official 
record; or 

(E) promising performance that is likely to affect the 
judgment of another in the transaction and that the actor 
does not intend to perform or knows will not be performed, 
except that failure to perform the promise in issue without 
other evidence of intent or knowledge is not sufficient proof 
that the actor did not intend to perform or knew the promise 
would not be performed. 

(3) "Deprive" means: 
(A) to withhold property from the owner permanently or 

for so extended a period of time that a major portion of the 
value or enjoyment of the property is lost to the owner; or 

(B) to restore property only upon payment of reward or 
other compensation; or 

(C) to dispose of property in a manner that makes recov
ery of the property by the owner unlikely. 

(4) "Effective consent" includes consent by any person legally 
authorized to act for the owner. Consent is not effective if: 

(A) induced by deception or coercion; or 
(B) given by a person the actor knows is not legally au

thorized to act for the owner; or 

(C) given by a person who by reason of youth, mental dis
ease or defect, or intoxication is known by the actor to be 
unable to make reasonable property dispositions; or 

(D) given solely to detect the commission of an offense. 
(5) "Obtain" means to bring about a transfer or purported 

transfer of a nonpossessory interest in property, whether to the 
actor or another. 

(6) "Owner" means a person other than the actor who has pos
session of property, or any interest other than a mortgage, deed 
of trust, or security interest in property, even if the possession 
or interest is unlawful. 
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(7) "Property" means: 

(A) real property; or 

§ 3I.OZ 

(B) tangible or intangible personal property including 
anything severed from land; or 

(C) a document, including money, that represents or em
bodies anything of value. 

(8) "Service" includes: 

(A) labor and professional service; and 

(B) telecommunication, public utility, and transportation 
service; and 

(C) lodging, restaurant service, and entertainment; and 

(D) the supply of a motor vehicle or other property for 
use. 

(9) "Steal" means to acquire property or service by theft. 

Historical Note 

Derivation: 

Subd. (1): 
lll.Stat.Ann. ch. 38, § 15-5 
Cal.Prop.Pen.Code § 2904 

Subd. (2): 
Ill.Stat.Ann. ch, 38. §§ 15-3, 15-4 
Cal.Prop.Pen.Code § 2903 

Subd. 13): ~ew 
Subd. (4): M.P. C. § 20G 1(5) (Tent.Drnft 

No. 1, 1953) 

Su!Jd. (5): 
N.Y.Rev.Pen.La.w § 155.00(2) 
Cal.Prop.Pen.Code § 2900(3) 

Subd. (6): Ill.Stat.Ann. ch. 38, § 15-2 
Subd. (7): New 
Subd. (8): N.Y.Rev.Pen.Law § 165.10(1) 
Subd. (9): New 

C1·oss Re£e1•ences 

"Bodily injury'' dl·fiHC'd, ~":.('(' § 1.07. 
"Consent" defined, sf'e § 1.07. 
"Harm" defined, sec§ 1.07. 
"Law" defined, see§ 1.07. 
"Public ser,·ant" defined, f.:f'(' § 1.07. 
Security agreement, sec Bll!"incs:5 & Commerce Code § 9.105. 

Committee Comment 
This section contains definitions of terms used throughout the 

theft chapter. For a discussion of Subdivisions (1)-(7), see the 
comment to Section 31.03. For a discussion of Subdivision (8), 
see the comment to Section 31.04. 

§ 31.02. Consolidation of Theft Offenses 

Theft as defined in Section 31.03 constitutes a single offense su
perseding the separate offenses previously known as theft, theft by 
false pretext, conversion by a bailee, theft from the person, shoplift
ing, acquisition of property by threat, swindling, embezzlement, extor-
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tion, receiving or concealing embezzled property, and receiving or 
concealing stolen property. 

Hiltorieal Note 

Derivation: 

Model P.C. I 223.1 (1) 

Cross References 

Aetor's intt'rest in property, sec § 31.00. 
Claim of right, see§ 31.10. 
Prf'SlllllJltion for theft by check, sec§ 3I.OG. 
Theft, see § 31.03. 
Theft of ~f'ITicf', ~ec § 31.04. 
enauthorizc<l use of motor n~hil'lC', ~ee § :n.06. 

Committee Comment 
No part of the Penal Code has produced more confusion, more 

appellate litigation, and more reversals on technicalities unrelated 
to the actor's guilt or innocence than the multitude of offenses 
proscribing criminal acquisitions of another's property. Although 
the theft offenses attempt to separate guilty from innocent acqui
sitions, they do so clumsily, and their effect all too often is to em
broil the courts in nice questions about the appropriateness of con
viction under one offense label as opposed to another. The present 
distinctions between the various offenses are unnecessary for es
tablishing the point at which acquisitive conduct becomes criminal 
-that can be done generally-and they provide no rational basis 
for penalty determinations or for the provision of defenses; they 
do, however, place unnecessary obstacles before the conviction of 
the guilty. 

For this reason the committee decided to consolidate most of the 
theft offenses into a single, comprehensive offense aimed at the 
harm that accompanies the acquisitive conduct, however the acqui
sition is accomplished. Section 31.02 serves merely to explain and 
emphasize the intent of the theft section: theft is a single offense 
with a uniform culpable mental state, a uniform result, uniform 
penalties, and uniform defenses, all of which focus on culpabili
ty rather than, as under present law, whether the state is pursuing 
the defendant under the appropriate offense label. 

Theft of service, still a novelty in the criminal law, is for this 
reason treated separately in Section 31.04. Driving a motor vehi
cle without the owner's consent, Section 31.06, is also treated sepa
rately because it covers conduct that does not constitute theft. 

§ 31.03. Theft 
(a) An individual, corporation, or association commits theft if, 

with intent to deprive the owner of property : 
( 1) he obtains the property unlawfully; or 
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(2) he exercises control over the property, other than real 
property, unlawfully. 

(b) Obtaining or exercising control over property is unlawful if: 

(1) the actor obtains or exercises control over the property 
without the property owner's effective consent; or 

(2) the property is stolen and the actor obtains or exercises 
control over the property knowing it was stolen by another. 

(c) Theft is: 

(1) a Class C misdemeanor if the value of the property stolen 
was $50 or less; 

(2) a Class A misdemeanor if the value of the property stolen 
was more than $50 but less than $250; 

(3) a felony of the third degree if: 

(A) the value of the property stolen was $250 or more but 
less than $10,000; or 

(B) regardless of value, the property was stolen from the 
person of another; 

(4) a felony of the second degree if the value of the property 
stolen was $10,000 or more. 

Historical Note 

Derivation: 

Model P.C. § 206.1 (Tent. Draft Xo. 1, 
1!)53) 

Cross References 

Actor's interest in property, ~N' § :n.on. 
Aggregation of amounts stolen, Sl'l' § :n.08. 
Attempt, see § 15.01. 
Claim of right, sec§ 31.10. 
Cr<'dit card abuse, see § 32.31. 
Criminal simulation, sec § ~2.2~. 
DecPpti Ye business practices, ser § 32.42. 
"Deprive" defined, sec§ 31.01. 
"EffC'cth·e consent" dt?fined, sec§ 31 .01. 
False statement to obtain property or credit, seC'§ 32.32. 
Forgery, see§ 32.21. 
Fraud in insolvency, sec§ 32.34. 
Fraudulent destruction, removal, or con<'ealment of writing, see§ 32.47. 
Hindering secured creditors, see§ 32.33. 
Misapplication of fiduciary property, see§ 32.45. 
''Obtain" defined, see § 31.01. 
Official misconduct, see § 39.01. 
"Owner" defined, see§ 31.01. 
Presumption for theft by check, sec § 31.05. 
Privilege to in,•estigate theft, see R.C.S. art. 1<1, as amended. 
"Property" defined, see § 31.01. 
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Robbery, see II 29.02, 2D.03. 
Securing execution of document by deception, see § 32.46. 
"Steal" defined, see § 31.01. 
Theft of service, see§ 31.04. 
Unauthorized use of motor vehicl<', see§ 31.06. 
Value, see § 31.07. 

Committee Comment 
This section creates a new offense, which, in general terms, en

compasses all acquisitive conduct presently made unlawful in sever
al separate offenses. The offense is denominated "theft" primari
ly because that label is so embedded in our criminal jurisprudence 
that a new label might confuse and mislead and, secondarily, be
cause it is more descriptive of the proscribed conduct than the oth
er traditional labels. 

The new theft offense consists of the following elements: (1) 
with intent to deprive (2) the owner (3) of property, the actor (4) 
obtains the property or exercises control over the property (other 
than real property) (5) unlawfully. 

Intent to Deprive 

To constitute theft, the actor, at the time he acquires the proper
ty, must intend to deprive the owner of the property. The defini
tion of deprive is broad enough to encompass all the dispositional 
motives recognized in present law. It is not necessary, for exam
ple, that the actor intend to benefit himself or another; the only 
motive necessary is to withhold the benefits from the owner, 
whether or not the actor or another benefits. 

"Deprive" is defined in Section 31.01 to include either a perma
nent withholding or a prolonged withholding. This changes 
present law, which requires an intent to withhold permanently, see 
Ainsworth v. State, 30 S.W.2d 310 (Tex.Crim.App.1930). If the 
property is still in existence and in the actor's possession, a burden 
on the state to prove intent never to return it may be too onerous, 
particularly since the harm to the owner is similar if the benefits 
of ownership are lost for a substantial period. The length of time 
necessary to deprive of a "major portion of the value or enjoy
ment" will, of course, vary according to the property-its useful 
life and the nature of its usefulness. The meaning of this clause 
is best left to case-by-case adjudication, but a temporary withhold
ing that does not seriously harm ownership rights will not support 
a theft conviction. 

The definition of "deprive" includes loss of "enjoyment" as well 
as "value" to cover the situations where the value of the property 
increases while in the thief's possession and where the value is 
personal to the owner. 

"Deprive" also includes a withholding of property "with intent 
to restore it only upon payment of reward or other compensation." 
This restates present law, Dunn v. State, 30 S.W. 227 (Tex.Crim. 
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.\pp.l895 1. Present law excludes finders of lost Jll'operty who PX· 
J•l·ct a reward for its return if they do not intend to withhold it if 
no reward is gh·en, :llartin , .. State, 72 S.W. 386 \ Tex.Crim.App. 
1~03), and the definition of "depri,·c" in Subdh·ision (3) ( B 1 in
corporates this exception by requiring intent to restore only upon 
recL•ipt of a reward. 

The dPfinition of "dcpri\'e" inclurlt.!s a disposal in a manner that 
makes the owner's recovery of the property unlikely. This i'l'o\·i
sion relieves the state of the burden of proving that the actor 
knew the owner would not reco,·er the property-for example, if 
abandoned. The likelihood of recovery will, of course, depend upon 
the type of property and the manner of its disposal. An automo
bile abandoned across the state might present a strong likelihood 
of recO\·ery. but a sack of money abandoned across town might not. 

Owner 

Section :H.01 defines "owner" bmadly so that the new theft of
fense protects a deprivation of another's "interest" in the proper
ty, whether or not that interest is possessory. This changes 
present law, which, except for offenses involving conversion, is di
rected primarily toward interference with rights to possession, Pe
nal Code arts. 1410, 1415. As in art. 1415, an owner may be one 
whose interest is unlawful; a thief is no less culpable because he 
stole from another thief. The definition of "owner," however. 
does not preclude justification to use force to retake one's own 
property, sec Chapter 9 (justification) and Section 31.10 (claim of 
right defense). 

Penal Code arts. 1416 and 1417 now restrict theft by an owner 
or part owner of his own property to instances where another has 
a right to possession at the time of the acquisition. The new theft 
offense, by requiring depriYation from the "owner," and defining 
owner broadly, will expand the theft responsibility of joint owners 
and others with part interests in property, see Section 31.09 (ac
tor's interest in property) and comment. 

The definition of owner excludes, however, those who have a se
curity interest in property in possession of the debtor, even if legal 
title is in the secured creditor pursuant to a conditional sales con
tract or other security agreement. Because a debtor or vendee of 
secured pmperty usually regards himself as the owner subject only 
to the obligation to pay the debt, even when the security agree
ment makes the creditor the owner for civil law purposes, the be
ha\·ior of debtors and vendees of secured property is not readily 
amenable to control by theft. Their conduct with respect to se
cured property and the concomitant protection of secured creditors 
is accordingly governed by the fraud chapter, e. g., Section 32.33 
(hindering secured creditors). 

Property 
The property subject to theft is defined generally in Section 31.-

01 to encompass all the specific items now listed as subject to 
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being stolen in Penal Code arts. 1418, 1419, 1544, 1546, and 1547. 
It includes anything capable of being possessed or owned, whether 
tangible or intangible, and whether inherently valuable or merely 
representative of something of value. 

The only significant change in present law is that property sub
ject to theft under Section 31.03 is expanded to include real prop
erty. Because realty is immobile and indestructible, present law 
does not cover its theft, although fixtures and other things severed 
from land may be stolen. But see Penal Code art. 1545 (swindling 
applies to, among other things, "any thing of value," 
which arguably includes realty). Section 31.03, however, limits 
the theft of realty to conduct that involves the transfer of title or 
other interest in land; possession or other exercise of control over 
land is not theft. The committee believes that unauthorized use, 
occupation, or other control of realty is not so compelling a prob
lem that the civil remedies cannot adequately handle it. When a 
trustee or guardian controls another's realty or when an actor ac
quires an interest by deception or intimidation, however, disposi
tion to a good faith transferee defeats the victim's civil remedies 
and the actor is no less culpable because he chose to deal in land 
instead of personalty. 

The definition of "property" defines personal property to include 
both tangible and intangible property and "anything severed from 
land." Thus fixtures and other things severable but still attached 
to the land are subject to theft only to the extent the land itself 
may be stolen, but if they are severed, they become personal prop
erty subject to theft in either possessory or nonpossessory transac
tions. Thus, it is not theft if the actor alters boundary markers to 
include another's building on his land, but it is if he hauls off a 
truckload of gravel from another's gravel pit. 

Finally, "property" includes money, checks, credit cards, promis
sory notes, wills, and other documents or writings representing or 
embodying something of value. ' 

Obtain or Exercise Control 
Consolidation of the theft offenses renders too narrow most of 

the common-law and legislative terms that describe the nature of 
the acquisition necessary to constitute the various theft offenses. 
Section 31.03 therefore adopts the terms "obtain" and "exercise 
control," which, together, are broad enough to embrace all the 
present terms-Htake," "receive," "misapply," Uembezzle," or "con
vert"-although their application is not limited to conduct de
scribed by the present terms. 

"Obtain," as defined in Section 31.01, is directed at transactions 
in any legally recognized interest other than possessory interests 
in property. Although an actor may have possession, he need nev
er actually control the property to commit theft if he causes a 
transfer or purported transfer of an interest in the property, 
whether to himself or another. Thus a guardian or trustee com
mits theft if he transfers or encumbers property he controls for a 
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beneficiary "with intent to deprive" the beneficiary and in viola
tion of his authority, i. e., without the beneficiary's "effective con
sent." It is also theft if an actor induces another to transfer or 
encumber his property by deception or intimidation, although he 
may never exert control over it. 

"Exercising control," on the other hand, is directed primarily at 
those thefts that involve possession. Thus it covers not only purse 
snatching, shoplifting, and other thefts by strangers, but also re
ceiving or concealing stolen property and the conduct of persons 
who possess another's property with consent but exercise their pos
sessory rights in a manner that deprives the owner of the proper
ty. A tenant who sells topsoil, for example, exerts control, as does 
an employee who takes or a bailee who converts, whoever benefits 
by the bailment. "Exercising control," however, also encompasses 
conduct that does not involve possession. A shipping clerk who re
routes a package to a friend by substituting a new address label 
might not have possession, but his conduct constitutes an exercise 
of control. Anyone who is in a position to take some action that 
deprives the owner of property is in a position to exercise control. 

The distinction between "obtaining" and "exercising control" is 
imprecise and some thefts will involve both. It is necessary to 
make the distinction, however, to ensure that transactions involv
ing title and other nonpossessory interests, in addition to possesso
ry transactions, will constitute theft. It also operates to exclude 
from theft those transactions involving the possession of real es
tate, such as adverse possession or the tenant who remains after 
the lease expires but does not pay the rent, transactions that are 
minutely regulated by civil law. 

Unlawfully 
Few property transactions do not involve the acquisition of an

other's p1·operty with intent to deprive him of it. Therefore, the 
central element of the theft offense, the element that separates 
lawful acquisitive conduct from theft, is the requirement that the 
acquisition be "unlawful." Section 31.03(b) covers this element. 

1. Effective Consent 

An actor who obtains or exercises control over the property of 
another with intent to deprive does so unlawfully if he acts with
out the owner's "effective consent." The concept of "effective con
sent" is the most farreaching change in present law; it is the con
cept that unifies the conduct presently covered in several separate 
offenses. Several theft offenses presently require the absence of 
the owner's consent, e. g., Penal Code arts. 1410, 1429, 1534, but 
"effective consent," which is defined in Section 31.01(4), operates 
to negate consent in some transactions now considered consensual. 

a. Deception 

The definition of "effective consent" in Section 31.01( 4) pro
vides that the victim's consent is vitiated if it is "induced by de-
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~lion." a t<onn defi!M'd in !Wction 31.01\21. Aa in t.he prweat 
law of ..-indlin, and theft by falae pfttat. t.he Yictim'a ....-at 
mu~t rHult from hi• l"l'liance on the deception wbea lw would DOt 
ha\·~ ronwntiPd If 1M! kn~ the truth. d. Tbomton , .. State. 3U S. 
W.2d 7C2 IT..x.Crim.App.1962l; Sidtaon ,._State, 180 S.W.!d 161 
I T~s.Crim.App.l~41. Thuo 11 io not theft 1f IM \'ictim kD01l-. tiM! 
truth and knows thto artor is lyine. for rsamr•t.. but neurthrlras 
all't'l'l'5 to thr lranAaCtion. Mol"l''\'l'r, thr ~lion mu•t br inten· 
tiona! and for thr pu~ of inducine ronOl'nt. - Section 6.06 
f applin~tion of rulpablr mental stalt'l. 

londurt that ronotitutl'!l dertoption and thrl"l'fol"l' \'itiatea C"GU~tnt 
i• d~finiPd broadly in Section 31.0112 '· ~OM. if the actor inten· 
tionall~· dKt'ivt•• •·ith intent to indurt conwnt. any auuaaful 
method •hould be rowl't'd. o...,.pit<• th<' breadth of the conduct <k· 
fint"d •• dt'<'t"pth·t', hoWt"\<'r, thl' dt'finition. with one narrow ucep
tion. n-quil't'll a matt'rial deception-<>Dl' "likelr to affect the jude· 
mrnt of anothl'r in thl' transaction" -and imr....,... no affinnati\·., 
duty to diACiose. Ordinarily. an actor mar tail., advant&l(l' of an· 
oth~r·s misimpre,.,•ion if ht' did nothinr to cn'ale or reinforce it. 
Thl' on<' I'Sception rf.'Quir..,. ditiCiosur.. of li<'no . ....,urity int.,lftb. 
ndvt'MW' claim•. and other lepl impiPdiml'nto to rnjoymrnt bdoro. 
tranllfrrring or rncumberinlf property. whrth.,r or not thrir .. sfot
Pnre may aff~t th., oth<'r'o judrment. Otherwi~~e, an at'tor M
ct'i\'t'll only if he takes oom" affirmatin action that COD\'l')'l a m&· 

!erial fal~~e imprt'Mion. 

The dt'finition focullell on tht' most fff.'Qurnt form of deception. a 
faloe "impreMion" intt'ntionally rl"l''tM, rath•r than any particular 
mi.r<'prt'l<'ntation. Thu• an actor may deceivt' by ditiCloaine lll'ie<:t
t"d truth• and omittinlf otht'ro, without a •in~rlr lie; he may also d ... 
ct"ive b~· his conduct as well a• by word•. and by n•inforcinr prwlt· 
i•ting misconceptiona u wt'll as by ,·,....ating them. llloreowr. II •• 
actor net"d not know that the impn'Mion he con,·rys ia false; it is 
•uffirient if he belie\'es it to be untrue, and he cannot e..cape con· 
viction by refusing to n•rifr :h.· fal•ity of information he beliews 
to b<> fal"". 

Tht• definition is limitt"d, however, to faloe impn'Miona "of Ia,.• 
or fact." although it is immaterial whether the law or fact ia past. 
present. or future. Communications of opinion are nclucled to 
avoid rriminali&ing the common sal~• practicr of "puffinw." a pre<· 
tice the public genrrall)· expect• and di..:ounts. One cannot l'IIC-1(~. 
however. by misrepre...,.,ntinll' known facts in opinion form. conduct 
that is, in reality, a misatatement of fact. 

The remaininlf eubdivieions of the definition of "d«eption" are 
more specific. Subdi,•ision 1 B, provides that it ia d«t>ption whrn 
an actor, havinlf crcatiPd or confirmt"d a falw impi'HIIion in toad 
faith, sub..,quently acquires information that leada him to belit>\'t! 

the impression false and fails to inform the victim. Althoarh thia 
creates an affirmati,·e duty to disclose. it appliea only when the ac
tor previously created or confirmt"d the victim'• miaimpl'ft&ion. 
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Subdivision (C) covers affirmative action to prevent the Yictim 
from acquiring relevant knowledge. 

Subdivision (D) creates a special disclosure rule for transactions 
involving the transfer or encumbrance of property. If the actor is 
aware of a lien, security interest, adverse claim, or other legal im
pediment to enjoyment, whether valid or not and whether a matter 
of official record or not, he deceives if he fails to disclose it with 
intent to induce consent. 

The final subdivision creates a special rule for false promises. 
It is deception to induce consent to a transaction by promising per
formance the actor does not intend to perform or knows will not be 
performed. A special evidentiary rule, designed to prevent abuse 
of this rule in everyday contractual relations, provides that failure 
to perform the promise in question, without other evidence of in
tent not to perform, will not support a conviction for theft. 

b. Coercion 

Section 31.01(4) also provides that consent "induced by 
coercion" is ineffective. As in the case of deception, con

sent must result because of the coercion, and the coercive conduct 
must be intentional and with intent to induce the victim to sun·en
der property. An owner who is not frightened and consents to a 
transaction for other reasons is not a victim of theft; nor is a 
person who is frightened by an unintended threat. On the other 
hand, the definition of "coercion," Section 31.01( 1), does not re
quire a material threat, so that an actor cannot avoid conviction by 
selecting victims who, because of particular sensibilities, are 
frightened when most people would not be. 

The provision that coercion negates consent replaces present Pe
nal Code art. 1409 (acquisition of property by threats), malicious 
prosecution, and related extortion-type offenses, Penal Code arts. 
1268, 1268a, 1298-1301. It is considerably broader than art. 
1409, however, in that the threat clearly need not be explicit, but 
may be implied or communicated in any other effective manner; 
the harm threatened need not be against the victim, but may be 
against anyone if it is intended to induce consent; and the threat
ened harm need not be unlawful-the actor may even have a duty 
to inflict the harm, but if he threatens it to obtain property he 
commits theft. The new theft offense is also broader than mali
cious prosecution and other extortion offenses in that it covers sev
eral threatened harms and any means of communicating them. 
Unlike the new offense, however, the present extortion offenses 
are complete when the threat is made and the property does not 
necessarily have to be delivered. A threat that is intended to in
duce a transfer of property that does not occur, however, will con
stitute attempted theft under Section 15.01 (criminal attempt). 

The types of harm that, if threatened, constitute coercion as de
fined in Section 31.01(1) cover a broad range of conduct. The 
first subdivision, (A), provides that it is coercion to threaten com-
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mission of "any offense." This, of course, overlaps with robbery, 
Sections 29.02, 29.03, but it is broader-a threat to commit an of
fense not involving violence is not robbery. If robbery is applica
ble, however, the state can elect to prosecute for either robbery or 
theft, see Vick v. State, 397 S.W.2d 229 (Tex.Crim.App.1965). 
Subdivision (B) applies to threats to inflict bodily injury "in the 
future," to distinguish it from robbery. It overlaps the preceding 
subdivision, but covers conduct that may not be an offense, such as 
a threat to expose another to a communicable disease. 

Subdivision (C) covers the traditional "blackmail" situation, but 
indicates clearly that the victim's guilt or innocence is irrelevant if 
the actor's purpose is to compel a transfer of property. Subdivi
sions (D) and (E) cover threats to defame or to harm business or 
credit reputation, whether truthful or not, and Subdivision (F) ap
plies to threats by a public official to take or withhold action or 
threats to cause an official to take or withhold action, such as refus
al to grant a qualified person a license. Subdivision (F), to the ex
tent it applies to threats by public servants, overlaps official miscon
duct. Section 39.02, and bribery, Section 36.02, but if the threat is 
made for the purpose of acquiring property, the state can elect to 
prosecute under either offense. If, for example, an official demands 
$20,000 before acting, the theft penalties may be more appropriate. 

The claim of right defense, Section 31.10, excludes some coercive 
but acceptable conduct, such as a merchant who threatens to report 
a defaulting debtor to the credit bureau if he refuses to pay his 
debt. 

c. Lack of authority or capacity 

Section 31.01( 4) (B) provides that consent is ineffective if the 
person giving it lacked authority to do so and the actor knew it. 
Similarly, Section 31.01(4) (C) negates consent by drunks who are 
so intoxicated that their ability to make reasonable decisions is im
paired, or by children and incompetents, if the actor knows of the 
incapacity. 

d. Detecting the commission of offense 
Section 31.01(4) (D) preserves present law, which provides that 

an owner who takes steps to encourage a thief for the purpose of 
detecting the offense does not consent, e. g., Jarratt v. State, 1 S. 
W.2d 619 (Tex.Crim.App.1927); Crowder v. State, 96 S.W. 934 
(Tex.Crim.App.1906). The entrapment defense, Section 8.05, is a 
more appropriate device for resolving problems that may arise 
from this type of crime detection. 

2. Receiving Stolen Property 

Section 31.03(b) (2) provides that it is "unlawful" to obtain or 
exercise control over property the owner knows is stolen; thus the 
receiver is guilty of theft under Section 31.03. "Receiving" is in
cluded out of an abundance of caution rather than out of necessity, 
because one who obtains or exercises control over property he 
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knows is stolen does so without the owner's effective consent as 
clearly as when he physically steals the property himself. 

Penalties for Theft 
The grading scheme for theft is governed primarily by the value 

of property. The greater the value of property a thief acquires, 
the greater degree of disrespect for property rights he evidences. 
Petty thefts-less than $50-are graded a Class C misdemeanor so 
they can be handled expeditiously by corporation or justice courts. 
A special sentencing provision, however, authorizes more serious 
penalties for the habitual petty thief, see Section 12.44, and Sec
tion 31.08 provides for aggregating amounts stolen, under certain 
circumstances that constitute separate thefts under present law, so 
that felony penalties are available. 

The grading structure departs from the value standard in one 
situation. Theft from the person, as presently described in Penal 
Code arts. 1437 and 1438, involves risk of injury to the person and 
is therefore a third degree felony regardless of the amount stolen. 

§ 31.04. Theft of Service 
(a) An individual, corporation, or association commits an offense 

if, with intent to avoid payment for service he knows is provided only 
for compensation: 

(1) he secures performance of the service; or 

(2) having control over the disposition of services of others to 
which he is not entitled, he diverts their services to his own bene
fit or to the benefit of another not entitled to them. 

(b) For purposes of this section, intent to avoid payment is pre
sumed if the actor absconds without paying for the service in circum
stances where payment is ordinarily made immediately upon render
ing of the service. 

(c) An offense under this section is: 

(1) a Class C misdemeanor if the value of the service stolen 
was $50 or less; 

(2) a Class A misdemeanor if the value of the service stolen 
was more than $50 but less than $250 ; 

(3) a felony of the third degree if the value of the service sto
len was $250 or more but less than $10,000; 

(4) a felony of the second degree if the value of the service 
stolen was $10,000 or more. 

Derivation: 

Cal.Prop.Pen.Code § 2907 
Model P.C. § 223.7 

Historical Note 
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Cross Reference• 

''Association'' defined, see§ 1.07. 
Credit card abuse, see § 32.31. 
Presumption explained, see § 2.05. 
Presumption for theft by check, see § 31.05. 
"Service" defined, see§ 31.01. 
Theft, see§ :l1.03. 
Yalnc, sec§ :l1.07. 

Committee Comment 
This section replaces that portion of the present swindling of

fense, Penal Code art. 1545, that proscribes the acquisition of 
"services" by fraudulent representation as well as scattered offens
es covering specific services, e. g., arts. 1137e, 1137e-1 (telecom
munications services), 1137g (using slugs in vending machines), 
1551, 1553a (board or lodging), 978o (public official who diverts 
public labor or services to his own use). "Service" is defined 
broadly in Section 31.01 to include almost anything that is ordinar
ily provided for compensation but that was tl'aditionally. excluded 
from theft because it is not classified as "property." Thus, in ad
dition to the services presently protected, such as the provision of 
food, lodging, entertainment, transportation, communications, and 
public utilities, the definition includes the provision of labor and 
professional services and the rental of property. 

Section 31.04(a) (1) contemplates the normal theft of services 
situation where the actor "walks" the bill at a restaurant, uses a 
slug in a pay telephone, or leaves a rented trailer where it will be 
found but fails to pay for its rental. Subsection (a)(2) covers a 
rarer situation, similar to but broader than present art. 978o (use 
of public property, labor, or service for private profit), where a 
construction foreman, for example, uses employees under him to 
build a fence around his home on his employer's time. 

Subsection (b) c1·eates a presumption of intent not to pay if the 
actor leaves without paying for a service that is ordinarily paid 
for immediately, such as hotel or restaurant services. 

§ 31.05. Presumption for Theft by Check 
(a) If the actor obtains property or secures performance of service 

by issuing or passing a check or similar sight order for the payment 
of money, when the issuer does not have sufficient funds in or on de
posit with the bank or other drawee for the payment in full of the 
check or order as well as all other checks or orders then outstanding, 
his intent to deprive the owner of property under Section 31.03 
(theft) or to avoid payment for service under Section 31.04 (theft of 
service) is presumed (except in the case of a post-dated check or or
der) if: 
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(1) he has no account with the bank or other drawee at the 
time he issues the check or order; or 

(2) payment is refused by the bank or other drawee for lack 
of funds or insufficient funds, on presentation within 30 days 
after issue, and the issuer fails to make good within 10 days after 
receiving notice of that refusal. 

(b) For purposes of Subsection (a) (2). notice may be in writing, 
sent by registered mail with return receipt requested or by telegram, 
and addressed to the issuer at his address shown : 

(1) on the check or order; or 
(2) on the records of the bank or other drawee; or 
(3) on the records of the person to whom the check or order 

has been issued or passed. 

(c) If notice is given in accordance with Subsection (b), it is pre
sumed that the notice was received no later than five days after it was 
sent. 

(d) Nothing in this section prevents the state from establishing 
the requisite intent by direct evidence. 

Historical Note 

Derivation: 
Penal Code art. SG7b 

Cross References 

•·Deprive'' defined, see § 31.01. 
Forgery, see § 32.21. 
Issuance of bad check, see§ 32.41. 
"Obtain" defined. see § 31.01. 
Presumption explained, see§ 2.05. 
"Property" defined, see § 31.01. 
"Sen·ice·• defined, see§ 31.01. 
Theft, see § 31.03. 
Theft of servicC', see§ 31.04. 

Committee Comment 
This section creates a presumption of intent when theft is ac

complished by passing a worthless check, rather than creating a 
separate offense as in present law, Penal Code art. 567b, to pre
serve the policy underlying theft consolidation, see Section 31.02 
and comment. As in present art. 567b, the presumption arises 
when payment of the check is refused by the drawee for insuffi
cient funds and, after receiving notice, the actor fails to make the 
check good. A presumption is added to cover the cases where the 
actor has no account, in which case notice is not necessary to in
voke the presumption. 

Unlike present law, the notice of dishonor necessary to invoke 
the presumption need not be by t·egistered mail or telegram; it 
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may also be by telephone, regular mail, or personal communication. 
However, receipt of notice, which must be established to invoke the 
presumption, will be presumed under Subsection (c) only if notice 
is sent by registered mail or telegram. 

The presumption created by Section 31.05 applies only when a 
worthless check is used to commit theft. A separate, less serious 
offense, see Section 32.41 (issuance of bad check), covers other in
stances of passing worthless checks. 

§ 31.06. Unauthorized Use of Automobile or Other Vehicle 
(a) An individual, corporation, or association commits an offense 

if he intentionally or knowingly operates another's boat, airplane, or 
motor-propelled vehicle without the effective consent of the owner. 

(b) An offense under this section is a Class A misdemeanor. 

Derivation: 
:-l.Y.Rev.Pen.Law § 165.05(1) 
Cai.Prop.Pen.Code § 2909 

".\ssoriation" dC"fiuC'd, see § 1.07. 
Claim of right, see § 31.10. 

Hbtorlcal If ote 

Cro11 Reference• 

"Effl•ctin• consPnt" defined, sre- § 31.01. 
"OwnC'r" dPfi nC'd, ~ee § 31.01. 
Tht>ft of automobile, sec § 31.03. 

Committee Comment 
Section 31.06 combines and restates present Penal Code arts. 

1333 (using boat without consent), 1341 (driving vehicle without 
consent), and 1342 (unlawful use of state's vehicle) and adds air
planes, which may soon become a problem. It proscribes the use of 
property without the owner's consent when the actor has no intent 
to deprive and thus is not guilty of theft. 

Boats and airplanes are included, in addition to motor vehicles in 
p:eneral, to cover sailboats and gliders, for example, which do not 
depend upon a motor for propulsion. 

§ 31.07. Value 
(a) Subject to the additional criteria of Subsections (b)-( d), value 

under this chapter is: 
( 1) the market value of the property or service at the time 

and place of the offense; or 
(2) if the market value of property cannot be ascertained, the 

cost of replacing the property within a reasonable time after the 
theft. 
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(b) The value of documents, other than those having a readily as
certainable market value, is: 

(1) the amount due and collectible at maturity less any part 
that has been satisfied, if the document constitutes evidence of a 
debt; or 

(2) the greatest amount of economic loss that the owner might 
reasonably suffer by virtue of loss of the document, if the docu
ment is other than evidence of a debt. 

(c) If property or service has value that cannot be ascertained by 
the criteria set forth in Subsections (a) and (b), the property or 
service is deemed to have a value of more than $50 but less than 
$250. 

(d) If the actor gave consideration for or had a legal interest in 
the property or service stolen, the amount of the consideration or val
ue of the interest shall be deducted from the value of the property or 
service ascertained under Subsection (a), (b), or (c) to determine 
value for purposes of this chapter. 

Historical Note 

Derivation: 
Subsecs. (a)-(c): N.Y.Rev.Pen.Law § Subsec. (d): \Vis.Stat.Ann, § !J.l3.20(~) 

(C) 155.20 

"Owner" defined, see § 31.01. 
"PropC'rty" defined, sec § 31.01. 
"Service·· defined, see § 31.01. 
"Steal" defined, see § 31.01. 

Cross References 

Committee Comment 
The present Penal Code contains no standards for determining 

the value of stolen property or services. The case law, however, 
has utilized market value and if there is no market value, replace
ment cost. De La 0 v. State, 373 S.W.2d 501 (Tex.Crim.App. 
1963); Senters v. State, 291 S.W.2d 739 (Tex.Crim.App.1956); 
Taylor v. State, 272 S.W.2d 893 (Tex.Crim.App.1954). Subsection 
(a) restates these court-established criteria for valuation. 

A recent case, however, has demonshated the practical impossi
bility of utilizing market value or cost of replacement to establish 
satisfactorily a value for some written instruments, see Hancock v. 
State, 402 S.W.2d 906 (Tex.Crim.App.1966) (computer program). 
To remedy this inadequacy, Subsection (b) (1) applies to docu
ments evidencing a debt, such as checks, drafts, and promissory 
notes, and Subsection (b) (2) applies to other valuable documents, 
such as maps, computer programs, and other industrial or commer
cial information. 
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Subsection (c) is also new to Texas penal Jaw. It is designed to 
ensure some criminal sanction in the rare case in which a victim 
obviously is deprived of value, but it is impossible to set a satisfac
tory valuation. The committee determined, however, that if the 
Yalue cannot be determined the thief should not be branded a felon. 
Thus, the value is deemed to be less than $250. 

Subsection (d) changes the present Jaw as enunciated in La 
llroyne v. State, 111 S.W. 950 (Tex.Crim.App.l908), which denied 
credit, in determining the grade of theft, for the consideration the 
thief gave for the property in question. 

§ 31.08. Aggregation of Amounts Involved in Theft 
Amounts stolen pursuant to one scheme or course of conduct, 

whether from the same or several owners and whether at the same or 
different times, constitute a single criminal episode and may be ag
gregated in determining the grade of the offense. 

Hbtorloal Note 

Derivation: 
C'onn Gen.Rtat. § 53-123(b) 
C'al.Prop.Pen.Code 1 2901(2)(e) 

Cross BefereDoes 

Compulsory joinder, see § 3.02. 
··conduct" defined, see § 1.07. 
Counts, se-c C.C.P. art. 21.24, as amended. 
"Criminal episode" defined, see ch. 3. 
~lultiplc sentences prohibited, see § 3.03. 
"Owner" defined, see § 31.01. 
~l'JlarntP YC'rdict for each count, ~ee C.C.P. art. 37.07, as nmended. 
"!<toni" •lefined, see § 31.01. 
Ynlue, ~t'<' § 31.0i. 

Committee Comment 
The common Jaw restricted the scope of a theft to a single vic

tim and a single time and place; if more than one victim or more 
than one time was involved, more than one theft was committed. 
The Texas Court of Criminal Appeals has relaxed the common-Jaw 
requirements only slightly in stating that "When several articles or 
things in bulk are taken by continuous acts, there being one pur
pose, one impulse, the act is one without regard to time," Cody v. 
State, 20 S.W. 398 (Tex.Crim.App.l892). 

This section represents a more substantial departure from the 
common law. It provides that, if an actor adopts and pursues a 
single "scheme or course of conduct" for acquiring property or 
services in a manner that constitutes theft, he may be convicted of 
a felony eYen though he was careful to limit the theft from each 
individual to a misdemeanor amount. This provision reflects the 
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committc·c>'s determination that the reprehensibility of an actor, 
and thus the appropriate penal sanction, is not necessarily deter
mined by the amount he steals at a single moment from a sin!,!lc 
per,;on. .-\ swindler who sells 1.000 one dollar tickets to a nonexist
ent charitable function, for example, evidences the same disrespect 
for property rig-hts as the embezzler who takes Sl.OOO from his em
ployer or the car thief who steals a $1.000 automobile. Each in
tends to acquire \·aluable property illegally, and although the swin
dler harms no indi\"idual victim significantly, his harm to society 
is as great as that of the embezzler and the car thief. 

Section 31.08 also defines a series of thefts pursuant to a single 
scheme or course of conduct as constituting a single "criminal epi
sode," a term defined in Section 3.01. This invokes the provisions 
of Chapter 3 (multiple prosecutions and double jeopardy), which 
ordinarily require the state to join each offense of a single crimi
nal episode in a single prosecution. The concept of a "criminal ep
isode" is discussed in the comment to Section 3.01. 

§ 31.09. Actor's Interest in Property 
It is no defense to prosecution under this chapter that the actor has 

an interest in the property or service stolen if another person also 
has an interest that the actor is not entitled to infringe. 

Historical Note 

Derivation: 
Ili.Stnt..-\nn. ch. 38, § 16-4 
Cal.P1·op.Pen.Code § ~900(5) 

Cross References 

Hindering securPd crl"clitor~. SC'C' § 32.33. 
"Owner" defined. sec § 31.01. 
"Property" defined, ~C'e § 31.01. 
"Service" definC'cl, ~ee § 31.01. 
"Stenl" defined, SC'e § 31.01. 
ValuE', sec § :ll.Oi. 

Committee Comment 
Section 31.01 defines "owner" for purposes of this chapter to in

clude any interest, including possessory interests, but excluding 
nonpossessory security interests, that a person may have in proper
ty. Under this definition, many people, including the thief, will 
frequently be "owners" of the property stolen. Section 31.09 seeks 
to clarify the theft responsibility of an owner when others 
also have an interest in the property. It declares that one of several 
owners cannot obtain or exercise control over the property without 
the other owner's consent and with intent to deprive them of their in
terests if their interests are of a type he has no right to infringe. 

This section expands the present theft protection of multiple in
terests, which under present law is fragmented and inconsistent. 
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Embezzlement and conversion protect specified owners against the 
conduct of others with an interest; crimes governing the conduct 
of possessors of secured property protect others; but generally the 
criminal law protects one with a joint interest in property from 
the conduct of other joint owners only if he alone has the right to 
possession. See Penal Code arts. 1416, 1417. Thus some conduct 
by a joint owner can escape criminal sanction even though he de
prives other owners of valuable interests, e. g., Hall v. State, 279 S. 
W. 464 (Tex.Crim.App.1926) (partner in possession cannot commit 
theft). Section 31.09 removes any doubt about the penal responsi
bility of partners, tenants-in-common, and owners of joint bank ac
counts, for example. It will also apply, for example, to an actor 
who surreptitiously takes his automobile from a mechanic who is 
holding it subject to a lien for repairs. 

§ 31.10. Claim of Right 
It is a defense to prosecution under this chapter that the actor: 

( 1) acted under an honest claim of right to the property or 
service involved; or 

(2) acted in the honest belief that he had the right to obtain 
or exercise control over the property or service as he did; or 

(3) obtained or exercised control over property or service 
honestly believing that the owner, if present, would have consent
ed. 

Historical Note 

Derivation: 
Cai.Prop.Pen.Code § 2901(3) 

Cross References 

DefenRc cxplainC'd, sec§ 2:.03. 
lguornnec or mistake of fact or law, !;'Ce § 8.02. 
'"Obtain" defined, see § 31.01. 
"Ownl'r" defined, ,.,e § 31.01. 
"Property•• defined, soc § 31.01. 
Secured er£'<1itor's right to recover on default, 1'=-<'C' Business &: Cammer~ Cod<' 

* n.!l03. 
"Senil-e'' defined, see § 31.01. 

Committee Comment 
The object of the theft offense is to deter those who would ac

quire something of value knowing that they have no right to it. 
"Persons who take only what they believe themselves entitled to 
constitute no significant threat to our property system and mani
fest no character trait worse than ignorance." Model P .C. § 206.-
10, Comment at 98 (Tent.Draft No.2, 1954). This position is re
flected in Texas case law, which has established that a genuine be-
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lief in one's legal right to acquire something of value or an honest 
intent to pay for it is a defense to prosecution for theft, Pyles v. 
State, 136 S.W. 464 (Tex.Crim.App.1911); Darnell v. State, 63 S. 
W. 631 (Tex.Crim.App.1901); Young v. State, 30 S.W. 238 1 Tex. 
Crim.App.1895). 

Section 31.10 restates this existing case law. Subdivision (1) 
provides a defense for persons who believe that they own the prop
erty, that the owner or person they believe to be the owner con
sented, or that no one owns the property. Subdivision (2) exoner
ates a person who believes he has the right to acquire something 
as he does, such as taking property to satisfy or secure an unse
cured debt. Subdivision (3) applies, for example, when a person 
takes something displayed for sale with intent to pay for it. 

The claim of right defense is included despite the general igno
rance or mistake defense, Section 8.02, because mistake may not 
negate intent, particularly the kind contemplated by Section :n.-
10(2), see generally Green v. State, 221 S.W.2d 612 1 Tex.Crim. 
App.1949). 

Although the claim of right defense will exculpate one who be
lieves he has a right to the property from a charge of theft, it does 
not apply to other offenses committed to acquire the property. 
Thus, one who uses force or threats of force may be guilty of as
sault, and one who enters private property may be guilty of tre,;
pass. 

§ 31.11. Preemption 
The legislature by enacting this chapter intends to preempt any 

other regulation of the area covered by this chapter. No governmen
tal subdivision or agency may enact or enforce a law that regulates or 
makes any conduct in the area covered by this chapter an offense, a 
violation, or the subject of a criminal or civil penalty or sanction of 
any kind. 

Derivation: 

New 

"Agency" definril, !'f'<' § 1.07. 
"Conduct" defin("<l, sec § 1.07. 
Effect of code, see § 1.03. 
"Government" defined, see§ 1.07. 
"Law" defined, see § 1.07. 

Historical Note 

Cross Refe1•ences 

Preemption by code, see § 1.03 comment. 

Committee Comment 
Municipal ordinances presently conflict with and overlap state 

law in the theft area. The Austin Municipal Code (1967), for ex-

229 



§ 31.11 PROPOSED PENAL CODE 

ample, punishes the refusal or failure to pay a taxicab fare, § 34-
39, and the Dallas City Code (1967) prohibits refusal or failure to 
pay for one's food in a restaurant, § 31-42. These ordinances ex
ist even though state law prohibits the same conduct, Penal Code 
arts. 1545--1551, 1553a. To eliminate this conflict and confusion 
between state and local law, and to prevent future conflict and con
fusion, Section 31.11 makes clear the state intends to preempt the 
area of theft and thereby prevent gOvernmental subdivisions and 
agencies from enacting or enforcing laws in this area. 

Chapter 31 creates a consolidated theft offense, designed to for· 
bid every unlawful acquisition of property by whatever means. It 
purposely abolishes the distinctions between methods of acquisi
tion, and governmental subdivisions and agencies are thus prohib
ited from enacting or enforcing laws punishing shoplifting or re
ceiving stolen property, for example. Local laws changing the val
ue cutoff between felony and misdemeanor theft, or redefining joy
riding, are of course also prohibited because in conflict with the 
provisions of this chapter. 

CHAPTER 32. FRAUD 

SUBCHAPTER A. GENERAL PROVISIONS 

Section 

32.01. Chapter Definitions. 
32.02. Value. 
32.03. Aggregation of Amounts Involved in Fraud. 

SUBCHAPTER B. FORGERY 

32.21. Forgery. 
32.22. Criminal Simulation. 

32.31. 
32.32. 
32.33. 
32.34. 
32.35. 

32.41. 
~2.42. 

32.43. 
~2.44. 

32.45. 

32.46. 
32.47. 

SUBCHAPTER C. CREDIT 

Credit Card Abuse. 
False Statement to Obtain Property or Credit. 
Hindering Secured Creditors. 
Fraud in Insolvency. 
Receiving Deposit, Premium, or Investment in Failing Financial 

Institution. 

SUBCHAPTER D. OTHER DECEPTIVE PRACTICES 

Issuance of Bad Check. 
Deceptive Business Practices. 
Commercial Bribery. 
Rigging Publicly Exhibited Contest. 
Misapplication of Fiduciary Property or Property of Financial 

Institution. 
Securing Execution of Document by Deception. 
Fraudulent Destruction, Removal, or Concealment of Writing. 
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SUBCHAPTER A. GENERAL PROVISIONS 

Section 32.0 1. Chapter Definitions 
In this chapter, unless the context requires a different definition: 

(1) "Financial institution" means a bank, trust company, in
surance company, credit union, building and loan association, in
vestment trust, investment company, or any other organization 
held out to the public as a place for deposit of funds or medium 
of savings or collective investment. 

(2) "Owner" means a person other than the actor who has pos
session of property, or any interest other than a mortgage, deed 
of trust, or security interest in property, even if the possession 
or interest is unlawful. 

(3) "Property" means: 

(A) real property; or 
(B) tangible or intangible personal property including 

anything severed from land ; or 

(C) a document, including money, that represents or ern
bodies anything of value. 

( 4) "Service" includes: 
(A) labor and professional service; and 

(B) telecommunication, public utility, and transportation 
service; and 

(C) lodging, restaurant service, and entertainment; and 

(D) the supply of a motor vehicle or other property for 
use. 

( 5) "Steal" means to acquire property or service by theft. 

Committee Comment 
See Committee Comment following Section 32.03. 

§ 32.02. Value 

(a) Subject to the additional criteria of Subsections (b)-( d), value 
under this chapter is: 

(1) the market value of the property or service at the time 
and place of the offense; or 

(2) if the market value of property cannot be ascertained, the 
cost of replacing the property within a reasonable time after the 
offense. 
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(b) The value of documents, other than those having a readily as
certainable market value, is: 

(1) the amount due and collectible at maturity less any part 
that has been satisfied, if the document constitutes evidence of a 
debt; or 

(2) the greatest amount of economic loss that the owner might 
reasonably suffer by virtue of loss of the document, if the docu
ment is other than evidence of a debt. 

(c) If property or service has value that cannot be ascertained by 
the criteria set forth in Subsections (a) and (b), the property or 
service is deemed to have a value of less than $250. 

(d) If the actor gave consideration for or had a legal interest in 
the property or service stolen, the amount of the consideration or the 
value of the interest shall be deducted from the value of the property 
or service ascertained under Subsection (a), (b), or (c) to determine 
value for purposes of this chapter. 

Committee Comment 
See Committee Comment following Section 32.03. 

§ 32.03. Aggregation of Amounts Involved in Fraud 
Amounts obtained in violation of this chapter pursuant to one 

scheme or course of conduct, whether from the same or several 
sources and whether at the same or different times, constitute a single 
criminal episode and may be aggregated in determining the grade of 
the offense. 

Historical Note 

Derivation: 

I 32.01(1): Model P.C. ! 223.0(2) 
(2): lll.Stat.Ann. ch. 38, I 15-2 
(3): New 
(4): N.Y.Rev.Pen.Law § 165.10(1) 

~5): New 
1 32.02(a)-(c): N.Y.Rev.Pen.Law 1 155.20 

(d): Wls.Stat.Ann. I U3.20(2)(c) 
I 32.03: Cal.Prop.Pen.Code I 2901(2)(e) 

Cross References 

C'ompulf.iory joinder, see § 3.02. 
<'ounts, sPc C.C.P. art. 21.24, as amended. 
"Criminal episode" defined, see ch. 3. 
"Property" defined, see§ 32.01. 
Hoparate verdict for each count, see C. C. P. art. 37.07, ns amended. 
"~en-ice" defined, sec § 32.01. 
Theft, see ch. 31. 
Value, sec § 32.02. 

Committee Comment 
Except for "financial institution," all the terms in Section 32.01 

have the same definitions as those set out in Chapter 31 (theft) 
232 



FRAUD § 32.21 

and are discussed in the comments to that chapter. The definition 
of "financial institution" should be read in the context of the sec
tions in which it is used, e. g., 32.35 (receiving deposit in failing 
financial institution) and 32.45 (misapplication of property of fi
nancial institution). 

Sections 32.02 (value) and 32.03 (aggregation of amounts in
volved in fraud) track their counterparts in the theft chapter and 
are explained in the comments to Sections 31.07 and 31.08. 

SUBCHAPTER B. FORGERY 

Section 32.21. Forgery 
(a) An individual, corporation, or association commits an offense 

if he forges a writing with intent to defraud or harm another. 

(b) For purposes of this section: 

(1) "Forge" means: 

(A) to alter, make, complete, execute, or authenticate any 
writing so that it purports: 

(i) to be the act of another who did not authorize 
that act; or 

(ii) to have been executed at a time or place or in a 
numbered sequence other than was in fact the case; or 

(iii) to be a copy of an original when no such original 
existed; or 

(B) to issue, transfer, register the transfer of, pass, pub
lish, or otherwise utter a writing that is forged within the 
meaning of Subdivision (A) ; or 

(C) to possess a writing that is forged within the meaning 
of Subdivision (A) with intent to utter it in a manner speci
fied in Subdivision (B). 

(2) "Writing" includes printing or any other method of 
recording information; money, coins, tokens, stamps, seals, cred
it cards, badges, trademarks; and symbols of value, right, privi
lege, or identification. 

(c) Except as provided in Subsections (d) and (e), an offense un
der this section is a Class A misdemeanor. 

(d) An offense under this section is a felony of the second degree 
if the writing is or purports to be part of an issue of money, securi
ties, postage or revenue stamps, or other instruments issued by a 
state or national government or by a subdivision of either, or part of 
an issue of stock, bonds, or other instruments representing interests 
in or claims against any other person. 
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(e) An offense under this section is a felony of the third degree if 
the writing is or purports to be a will, codicil, deed, deed of trust, 
mortgage, security instrument, security agreement, credit card, check 
or similar sight order for payment of money, contract, release, or oth
er commercial instrument. 

Historical Note 

Derivation: 

X.Y.Rev.Pen.L..'l.W U 170.05-170.30 
Model P.C. § 224..1 

Cross References 

".\ct'' defined, ~ce § 1.07. 
''Association" clcfin('d, sC'c § 1.07. 
Credit cards, see§ 32.31. 
Criminal simulation, see § 32.22. 
"Govcrnment'' defined, see § 1.07. 
"Harm" defined, see§ 1.07. 
Theft, see ch. 31. 

Committee Comment 
This section consolidates a number of provisions covering for

gery of different kinds of documents, e. g., Penal Code arts. 979-
998, and 1006-1011. The new section also includes counterfeiting, 
presently in arts. 1012-1017. The broad definition of writing in 
Subsection (b) (2) achieves these results as well as coverage of 
miscellaneous items such as drug prescriptions. 

Subsection (b) (1) retains the three kinds of criminal acts in 
the present Jaw: (1) altering or making, (2) uttering, and (3) 
possessing with intent to utter. The scienter requirement of in
tent to defraud (Penal Code arts. 979, 984) is carried forward, but 
an alternative scienter requirement is added in terms of intent to 
harm. 

Article 985 of the Penal Code generally limits forgery to acts 
which injure a victim pecuniarily or in relation to his property. 
By virtue of the definition of "harm," Section 32.21 extends the 
offense to nonmonetary and nonproperty injuries. 

The most severe penalties are applied by Subsection (d) to the 
counterfeiting of money and government and corporate securities. 
The latter are included because of their wide circulation and poten
tially high value. The middle penalties are provided by Subsection 
(e) for documents of commerce and property transfer. This sys
tem supplants the present law that reserves the highest penalties 
for instruments affecting land and for bills of lading, Penal Code 
art. 1006; Business & Commerce Code § 35.19. 

Forgery is a traditional offense which deserves to remain in the 
penal code. But it is a form of deception which partially overlaps 
Section 31.03 (theft) if the forgery is used to obtain property, and 
Section 31.04 (theft of services) if used to obtain services. 
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§ 32.22. Criminal Simulation 
(a) An individual. corporation, or association commits criminal 

simulation if, with intent to defraud or harm another: 

(1) he makes or alters an object, in whole or part, so that it 
appears to have value because of age, antiquity, rarity, source, or 
authorship that it does not have; or 

(2) he sells, passes, or otherwise utters an object so made or 
altered; or 

(3) he possesses an object so made or altered, with intent to 
sell, pass, or otherwise utter it; or 

( 4) he authenticates or certifies an object so made or altered 
as genuine or as different from what it is. 

(b) Criminal simulation is a Class A misdemeanor. 

Derivation: 
N.Y.Rev.Pen.Law § 170.45 
Model P.C. § 224.2 

Historical Note 

Cross References 

"Association" defined, see § 1.07. 
Forgery, see § 32.21. 
11Harm" defined, see § 1.07. 
Theft. see cb. 31. 

Committee Comment 

The forging of archaeological objects and antiquities is presently 
made criminal by R.C.S. art. 6145-9, §§ 14, 17 (antiquities code), 
but there is no specific criminal statute applicable to the forgery 
of paintings, sculptures, or similar modern art objects. Nor are 
they covered by Section 32.21, which is limited to forgery of "writ
ings," even though that term is broadly defined. The proliferation 
of fake art indicates the need for a provision like Section 32.22, 
which comprehensively extends to ancient and modern works of art 
or rarity. 

The section parallels Section 32.21 (forgery) in its scienter re
quirements and in its delineation of the offense as (1) altering or 
making, (2) uttering, or (3) possessing with intent to utter. 
Moreover, in Subsection (a) (4), it reaches the "expert" on whose 
authentication major art works are customarily sold. 

Honest repairs and restorations of art objects are not covered by 
the section since the necessary intent is lacking. Appropriate dis
closure of the repairs or restorations will protect restorers and 
dealers from possible charges under this section. 

Like forgery of a writing, forgery of an art object may be theft 
under Section 31.03. 
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SUBCHAPTER C. CREDIT 

Section 32.31. Credit Card Abuse 

(a) An individual, corporation, or association commits an offense 
if: 

( 1) with intent to obtain property or service, he uses a credit 
card with knowledge that: 

(A) the card, whether or not expired, has not been issued 
to him and is not used with the effective consent l'lf the card
holder; or 

(B) the card has been revoked or cancelled; or 

(2) with intent to obtain property or service, he uses the pre
tended number or description of a fictitious credit card; or 

(3) with intent to defraud or harm any person, he uses an ex
pired credit card to obtain property or service; or 

(4) he receives property or service that he knows has been ob
tained in violation of Subsection (a) (1), (a) (2), or (a) (3) ; or 

( 5) he steals a credit card or, with knowledge that it has been 
stolen, receives a credit card, with intent to use it, or to sell it, or 
to transfer it to a person other than the issuer or the cardholder; 
or 

(6) he buys a credit card from a person whom he knows is not 
the issuer; or 

(7) not being the issuer, he intentionally or knowingly sells a 
credit card; or 

(8) he intentionally or knowingly uses or induces the cardhold
er to use the cardholder's credit card to obtain property or serv
ice for the actor's benefit for which the cardholder is financially 
unable to pay ; or 

(9) not being the cardholder, and without effective consent of 
the cardholder, he signs or writes his name or the name of anoth
er on a credit card with intent to use it; or 

(10) he possesses two or more incomplete credit cards that 
have not been issued to him with intent to complete them without 
the effective consent of the issuer. For purposes of this subdivi
sion, a credit card is "incomplete" if part of the matter that an 
issuer requires to appear on the credit card before it can be used 
(other than the signature of the cardholder) has not yet been 
stamped, embossed, imprinted, or written on it. 

(b) It is presumed that a person who uses a revoked or cancelled 
credit card has knowledge that the card has been revoked or cancelled 
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if he has received notice of revocation or cancellation from the issuer. 
For purposes of this subsection, "notice" includes either notice given 
orally in person or by telephone, or in writing by mail or by telegram. 
If written notice was sent by registered or certified mail with return 
receipt requested, or by telegram, addressed to the cardholder at the 
last address shown by the records of the issuer, it is presumed that 
the notice was received by the cardholder no later than five days after 
sent. 

(c) For purposes of this section : 

(1) "Cardholder" means the person named on the face of a 
credit card to whom or for whose benefit the credit card is issued. 

(2) "Credit card" means an identification card, plate, coupon, 
book, number, or any other device authorizing a designated per
son or bearer to obtain property or service on credit. It includes 
the number or description of the device if the device itself is not 
produced at the time of ordering or obtaining the property or 
service. 

(3) "Expired credit card" means a credit card bearing an ex
piration date on it, after that elate has passed. 

(d) Except as provided in Subsections (e), (f), and (g), an of
fense under this section is a Class A misdemeanor. 

(e) An offense under Subsection (a) (1), (a) (2), or (a) (3) is a 
felony of the third degree if the value of the property or service ob
tained was $250 or more. 

(f) An offense under Subsection (a) (5) or (a) (6) is a felony of 
the third degree if the state alleges and proves that during any con
secutive 12-month period the actor stole or received, under Subsection 
(a) (5), or bought, under Subsection (a) (6), two or more credit cards 
issued in the names of two or more other persons. 

(g) An offense under Subsection (a) (10) is a felony of the third 
degree. 

Historical Note 

Derivation: 

Penal Colle arts. 1555b, 1555c 
Ill.Stat.Ann. ch 38, § 17-1 

'Vis.Stut.Ann. § 943.41 
Gn.C'ode Ann. § 26-1705 
Model P.C. § 224.6 

Cross References 

"Association" defined, sec § 1.07. 
"Benefit" defincd, sec§ 1.07. 
Criminal instruments, see§ 16.01. 
"Effective consent" defined, see§ 1.07. 
Forgery, see § 32.21. 
Presumption explained, see § 2.05. 
"Steal" defined, see § 32.01. 
Theft, see ch. 31. 
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Committee Comment 

This section is largely a restatement of Articles 1555b and 1555c 
of the Penal Code with the following changes: 

(1) An overall change is the elimination of the requirement 
of intent to defraud, except in the use of expired cards. The 
purpose is to specify with more particularity the culpable 
mental state required. In effect, Section 32.31 states exactly 
what present law really meant by "intent to defraud" in each of 
the situations covered. 

(2) Subsection (a) (2) adds coverage for the use of ficti
tious credit cards and is based on the Illinois and Wisconsin 
statutes. 

(3) Forgery of credit cards, see Penal Code art. 1555c(7), 
is covered by Section 32.21 (forgery). 

(4) A person who is authorized by an issuer to honor credit 
cards and who does so, knowing that the card is forged, ex
pired, revoked, or cancelled, see Penal Code art. 1555c(10) (a), 
is a party to an offense under this section by virtue of Chap
ter 7, Subchapter A (complicity). 

(5) A person who is authorized to honor credit cards and 
who knowingly fails to furnish property or services which he 
represents to the issuer have been furnished, see Penal Code 
art. 1555c(10) (b), has committed theft under Chapter 31. 

(6) That portion of Penal Code art. 1555c(ll) which applies 
to possession of machinery, plates, or any other contrivance de
signed to reproduce instruments purporting to be the credit 
cards of an issuer who has not consented to the preparation of 
such credit cards is covered by Section 16.01 (criminal instru
ments). 

(7) Penal Code art. 1555c(9) (b) appears to require that no
tice of revocation be made by registered or certified mail, re
turn receipt requested. This seems an unreasonable require
ment, but it would be helpful and certainly not unreasonable 
to provide a presumption of notice in such cases-as does Sec
tion 32.31(b). 

(8) Subsection (f) is based largely on Penal Code art. 1555c 
( 6) and is aimed at "dealers" in credit cards issued by others. 
The greater punishment for "dealers" is clearly justified, and 
receipt during a 12-month period of two or more cards issued 
in the names of other persons is appropriate evidence of "deal
ing." 

( 9) Penal Code art. 1555b ( 5), allowing service of process 
and compensation of witnesses as though the offense were a 
felony, is no longer required in view of C.C.P. art. 24.16. 
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§ 32.32. False Statement to Obtain Property or Credit 
(a) An individual, corporation, or association commits an offense 

if he intentionally, knowingly, or recklessly makes a materially false 
or misleading written statement to obtain property or credit for him
self or another. 

(b) For purposes of this section, "credit" includes: 

(1) a loan of money; and 

(2) furnishing property or service on credit; and 

(3) extending the due date of an obligation; and 

(4) comaking, endorsing, or guaranteeing a note or other in
strument for obtaining credit; and 

( 5) a line or letter of credit; and 

( 6) a credit card, as defined in Section 32.31 (credit card 
abuse). 

(c) An offense under this section is a Class A misdemeanor. 

Derivation: 

New 

"Association" defined, sec § 1.07. 
"Property" defined, sec § 32.01. 
Thoft, see ch. 31. 

Historical Note 

Cross Refet•ences 

Committee Comment 

Penal Code art. 1546a presently creates somewhat overlapping 
offenses for using a false statement of financial condition to ob
tain property or credit, or a false instrument of any sort to obtain 
credit in the transfer or improvement of real estate. Section 32.32 
applies to any materially false statement, financial or otherwise, 
for obtaining credit or property. The new section, like art. 1546a, 
is limited to statements in writing. Credit is broadly defined in 
Subsection (b). Subsection (b) (4) includes the act of a comaker, 
endorser, or guarantor who gives a form of credit by signing the 
borrower's note. If his signature has been procured by a false or 
misleading statement, he is exposed to loss much like the primary 
creditor, and deserves similar protection. 

The offense may be committed by making a statement about 
oneself or about another. There is no requirement that the state
ment be given directly to the prospective creditor. Thus, a state
ment to a financial reporting agency or to a credit rating agency 
would be covered if shown to be for the purpose of obtaining cred
it or property. It is not an element of the offense that the proper
ty or credit be obtained; if it is obtained there may be theft under 
Chapter 31. 
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The false or misleacijng statement must be material. The proper 
test of materiality is what would be important to a reasonable per
son in transferring property or granting credit. There is no re
quirement of reliance. 

§ 32.33. Hindering Secured Creditors 
(a) An individual, corporation, or association who has signed a se

curity agreement creating a security interest in property or a mort
gage or deed of trust creating a lien on property commits an offense 
if, with intent to hinder enforcement of that interest or lien, he de
stroys, removes, conceals, encumbers, transfers, or otherwise harms 
or reduces the value of the property. 

(b) For purposes of this section: 
(1) "Remove" means transport, without the effective consent 

of the secured party, from the state in which the property was lo
cated when the security interest or lien attached. 

(2) "Security interest" means an interest in personal property 
or fixtures that secures payment or performance of an obligation. 

(c) For purposes of this section, a person is presumed to intend to 
hinder enforcement of the security interest or lien if he fails, when 
any part of the debt secured by the security interest or lien is due 
either: 

( 1) to pay the part then due; or 
(2) to deliver possession of the property on demand by these

cured party. 
(d) Except as provided in Subsection (e), an offense under this 

section is a Class A misdemeanor. 
(e) If the actor removes the property, the offense is a felony of 

the third degree. 

IDa tori cal Note 
Derivation: 

Business & Commerce Code II 26.01. 25.02 
Ga.SIAt.Aim. I 26-1707 
Model P.C. t 224.10 

Croll Reference• 

"A~Rociation" defined, see § 1.07. 
Criruinal mischief, see§ 28.03. 
"Effective consent" defined, see§ 1.07. 
•·Harm" defined, see§ 1.07. 
Extradition, see O.C.P. art. 51.13. 
Presumption explained, see § 2.05. 
"Property" defined, see § 32.01. 
Hcekless damage, see § 28.04. 

Committee Comment 
This section derives from Business & Commerce Code §§ 25.01 

and 25.02, but is somewhat broader in its choice of verbs. It is 
240 



FRAUD § 32.34 

narrower in that it does not outlaw refusal by the debtor to reveal 
the location of the property (although this may violate Section 32.-
34); nor does it make the debtor's concealment of himself an of
fense. Removal of the property from the county is no longer a 
crime; county boundaries have lost their significance with better 
and faster transportation. But removal from the state (without 
the creditor's consent) remains an offense, and is a felony subject 
to extradition. This often helps the creditor recover the property. 

Mortgaged crops, which are specifically mentioned in Business & 
Commerce Code § 25.02, are included in the new section because of 
the definition of "property" in Section 32.01. Indeed, the defini
tion is broad enough to include a house removed from mortgaged 
land. 

A parallel offense, intended primarily to protect unsecured credi
tors, appears as Section 32.34. 

§ 32.34. Fraud in Insolvency 
(a) An individual, corporation, or association commits an offense 

if, when proceedings have been or are about to be instituted for the 
appointment of a trustee, receiver, or other person entitled to admin
ister property for the benefit of creditors, or when any other assign
ment, composition, or liquidation for the benefit of creditors has been 
or is about to be made : 

(1) he destroys, removes, conceals, encumbers, transfers, or 
otherwise harms or reduces the value of the property with intent 
to defeat or obstruct the operation of a Jaw relating to adminis
tration of property for the benefit of creditors; or 

(2) he intentionally falsifies any writing or record relating to 
the property, or any claim against the debtor; or 

(3) he intentionally misrepresents or refuses to disclose to a 
trustee or receiver, or other person entitled to administer proper
ty for the benefit of creditors, the existence, amount, or location 
of the property, or any other information that the actor could le
gally be required to furnish in relation to the administration. 

(b) An offense under this section is a Class A misdemeanor. 

Derivation: 
N.Y.Rev.Pen.Law § 185.00 
Model P.C. § 224.11 

Historical Note 

Cross References 

Assignment for creditors, Business & Commerce Code§§ 23.01-23.33. 
~'Association" defined, see § 1.01. 
Exemptions fl'Om forced sale, see R.C.S. arts. 3832-3840. 
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"Harm .. defined, see §1.07. 
''Law .. defined, see §1.07. 
Liquidation of bank or trust company, see R.C.S. arts. 342-801 tbrough 342-816. 
Liquidation of corporation, sec R.C.S. arts. 1302-5.14 through 1302-~.10; Business 

Corporation Act art. 7.06. 
Liquidation of credit union, see R.C.S. arts. 2461-35, 2461-36. 
Liquidation of insurance company, SC'(' Insurance Colle art. 21.28. 
Petition for bankruptcy adjudication, see 11 U.S.C.A. t 95. 
"Property" defined, see § 32.01. 
llccclvcr, sec R.C.S. nrts. 2293-2310. 
Recein•r for corporation, see R.C.S. art. 1302-:5.15; Business Corporation Act arts. 

7.04-7.08. 
Rcc('i\·cr for 1ifc, health, and accident insurance company, see Insuranre Code art. 

3.60. 
Rcccin•r for· SH\'ings and loan a!'lSOdntinn, sec R.C.S. lll't. 852a, § 8.16. 
Trustee in banliruptcy, sec 11 L'.S.C.A. § 12. 

Committee Comment 

This section is new to the state's criminal law although there 
have long been civil statutes voiding fraudulent conveyances, see 
Business & Commerce Code §§ 24.01-24.05, and Penal Code art. 
1537 applies to assignors who conceal or transfer property. 
Broader criminal provisions, roughly comparable to this section, 
operate in federal bankruptcy proceedings by virtue of 18 U.S.C.A. 
§ 152. 

The offenses created by this section may be committed by the 
debtor or anyone else who does one of the specified acts. There 
are three broad classes of prohibited acta in Subsection (a): (1) 
disposition of or injury to the debtor's property, (2) falsification 
of property 1·ecords or claims against the debtor, and (3) suppres
sion of information. The prohibitions relating to property do not 
apply to property which is exempt from claims of creditors. This 
is explicit in Subsection (a) (3) since the property is not subject 
to administration. It is implicit in Subsection (a)(1) since there 
would be no obstruction of law if the property were not subject to 
administration. And it is implicit in Subsection (a) (2) where 
"the property" 1·efers back to property subject to administration in 
Subsection (a). 

The cross reference column lists a number of Texas statutes on 
receivers and liquidations. The list is not all-inclusive. Moreover, 
it does not include federal provisions which apply to various feder
ally insured or otherwise federally regulated institutions. A re
ceivership or liquidation under any of these laws is within the con
templation of this section. 

Section 32.33, dealing with secured or mortgaged prorcrty, par
allels Subsection (a) (1) of this section. 
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§ 32.35. Recehing Deposit, Premium, or lnvl'stment in Failing 
Financial Institution 

(a) An officer, manager, or other person directing or participat
ing in the direction of a financial institution commits an offense if he 
recei,·es or permits the receipt of a deposit, premium payment, or in
vestment in the institution knowing that, due to the financial concli
tion of the institution: 

( 1) it is unable to make payment of the deposit on demand, if 
it is a deposit ordinarily payable on demand; or 

(2) it is about to suspend operations or go into receh·ership. 

(b) It is a defense to prosecution under this section that the per
son making the deposit, premium payment, or investment was a<le
quately informed of the financial condition of the institution. 

(c) An offense under this section is a Class A misdemeanor. 

Derivation: 
rli.Stnt .Ann. ch. 38, ~ 17-l(b) 
Model l'.l~. ~ 22 ... 12 

".Association" defined, S<'C § 1.01. 
Oefen~c explained, see§ 2.03. 

Historical Note 

Cross References 

"Financial institution'' defined, sec§ 32.01. 
Hecch·cr, see R.C.S. arts. 2203-2310. 
nccelver for rorporation, see R.C$. art. 1302-3.1:1; Bn~inr~ Corpm·ntion A(·t art~. 

7.04-7.08. 
Recch·er for in:-;urnncc company, !o'('(' Jn..-:uranef' C'tH1<' :ut. 21.28. 
Reccin·r for life, hNl1th and acc-id\~llt in:o:urancc C()mpnny, ~ec ln!':nrnn(·t• Cock art. 

3.r.o. 
Recein_~r fnr savings nnd loan a~~n<'intion, St'C H.C.R. art. 8.32n, § 8.16. 

Committee Comment 

Penal Code art. 565 is analogous to this section, but applies only 
to private !unincorporated) banks; there is no penal provision of 
this nature governing the great majority of banks (which are in
corporated) nor other financial institutions. 

The purpose of the section is to protect the public by deterring 
the acceptance of depositors', policyholders', or investors' money by 
financial institutions on the brink of insolvency, when the risk of 
loss of the money is unusually high. The offense is limited to 
managerial personnel with the specified knowledge, and does not 
extend to ministerial employees such as tellers. There is a defense 
if the depositor, policyholder, or investor is adequately informed 
and nonetheless chooses to proceed. for example, as a stockholder 
seeking to shore up the institution. 
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The cross references column lists a number of Texas statutes on 
receivers. The list is not all-inclusive. Moreover, it does not in
clude federal provisions which apply to various federally insured or 
otherwise federally regulated institutions. A receivership under 
any of these laws is within the contemplation of this section. 

SUBCHAPTER D. OTHER DECEPTIVE PRACTICES 

Section 32.41. Issuance of Bad Check 
(a) An individual, corporation, or association commits an offense 

if he issues or passes a check or similar sight order for the payment 
of money knowing that the issuer does not have sufficient funds in or 
on deposit with the bank or other drawee for the payment in full of 
the check or order as well as all other checks or orders outstanding at 
the time of issuance. 

(b) This section does not prevent the prosecution from establish
ing the required knowledge by direct evidence. However, for purposes 
of this section, the issuer's knowledge of insufficient funds is pre
sumed (except in the case of a postdated check or order) if: 

(1) he has no account with the bank or other drawee at the 
time he issues the check or order; or 

(2) payment is refused by the bank or other drawee for lack 
of funds or insufficient funds, on presentation within 30 days 
after issue, and the issuer fails to make good within 10 days after 
receiving notice of that refusal. 

(c) Notice for purposes of Subsection (b) (2) may be notice in 
writing, sent by registered or certified mail with return receipt re
quested or by telegram, and addressed to the issuer at his addresg 
shown: 

( 1 ) on the check or order ; or 
(2) on the records of the bank or other drawee; or 
(3) on the records of the person to whom the check or order 

has been issued or passed. 
(d) If notice is given in accordance with Subsection (c), it is pre

sumed that the notice was received no later than five days after it was 
sent. 

(e) An offense under this section is a Class C misdemeanor. 

Derivation: 

Penal Code art. 567b 
Model P.C. § 224.5 

Historical Note 
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Cross References 

"Association" definPd, see § 1.07. 
Presumption C'xplained, see § 2.05. 
Tlleft by clleck, see §§ 31.03, 3l.OG. 

Committee Comment 

§ 32.42 

This section expands present Jaw in the bad check area. Under
lying this provision is the belief that the issuance or passing of a 
known bad check is, in itself, not only harmful to the recipient but 
also injurious to the community at large and is, therefore, a proper 
subject for criminal sanction without regard to the purpose for 
which the check was given. For example, even if the immediate 
recipient gives up nothing in return for the check, and, therefore, 
is not defrauded in the strict sense of that term, he may further 
negotiate the check, or deposit it and draw against it. This possi
bility places him in a precarious position and creates a threat of 
harm to the general public. Another important function of the 
provision is the encouragement of prompt payment of dishonored 
checks. 

The broad scope of this section obviously includes the issuance 
or passing of a bad check in purported payment of a preexisting 
debt. Article I, Section 18, of the Texas Constitution forbids im
prisonment for debt. To the argument that application of Section 
32.41 to a preexisting debt violates this prohibition, it need only be 
answered that it is the act of issuing or passing the bad check 
which is punished and not the failure to pay the debt. The ques
tion is further mooted since the penalty does not include imprison
ment. 

Section 31.05 (presumption for theft by check) creates a similar 
presumption if a bad check is used to obtain property or service. 

§ 32.42. Deceptive Business Practices 

(a) An individual, corporation, or association commits an offense 
if in the course of business he intentionally, knowingly, recklessly, or 
with criminal negligence commits one or more of the following decep
tive business practices: 

(1) using, selling, or possessing for use or sale a false weight 
or measure, or any other device for falsely determining or 
recording any quality or quantity; or 

(2) selling less than the represented quantity of a property or 
service; or 

(3) taking more than the represented quantity of property or 
service when as a buyer the actor furnishes the weight or mea
sure; or 

( 4) selling an adulterated or mislabeled commodity; or 
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( 5) passing off property or service as that of another; or 
(6) representing that a commodity is original or new if it is 

deteriorated, altered, rebuilt, reconditioned, reclaimed, used, or 
secondhand ; or 

(7) representing that a commodity or service is of a particu
lar style, grade, or model if it is of another; or 

(8) advertising property or service with intent: 
(A) not to sell it as advertised, or 
(B) not to supply reasonably expectable public demand, 

unless the advertising adequately discloses a time or quanti
ty limit; or 

(9) representing the price of property or service falsely or in 
a way tending to mislead; or 

(10) making a materially false or misleading statement of 
fact concerning the reason for, existence of, or amount of a price • 
or price reduction ; or 

(11) conducting a deceptive sales contest; or 
( 12) making a materially false or misleading written statement 

in connection with the sale of securities, or omitting information 
required by law to be disclosed in written documents relating to 
securities; or 

(13) making a materially false or misleading statement: 
(A) in an advertisement for the purchase or sale of prop

erty or service ; or 
(B) otherwise in connection with the purchase or sale of 

property or service. 
(b) For purposes of this section: 

(1) "Adulterated" means varying from the standard of com
position or quality prescribed by law or set by established com
mercial usage. 

(2) "Business" includes trade and commerce and advertising, 
selling, and buying service or property. 

(3) "Commodity" means any tangible or intangible personal 
property. 

(4) "Contest" includes sweepstake, puzzle, and game of 
chance. 

( 5) "Deceptive sales contest" means a sales contest: 
(A) that misrepresents the participant's chance of win

ning a prize ; or 
(B) that fails to disclose to participants on a conspicuous

ly displayed permanent poster (if the contest is conducted 
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by or through a retail outlet) or on each card game piece, 
entry blank, or other paraphernalia required for participa
tion in the contest (if the contest is not conducted by or 
through a retail outlet) : 

(i) the geographical area or number of outlets in 
which the contest is to be conducted; and 

(ii) an accurate description of each type of prize; 
and 

(iii) the minimum number and minimum amount of 
cash prizes ; and 

(iv) the minimum number of each other type of 
prize; or 

(C) that is manipulated or rigged so that prizes are given 
to predetermined persons or retail establishments. But a 
sales contest is not deceptive if the total value of prizes to 
each retail outlet is in a uniform ratio to the number of 
game pieces distributed to that outlet. 

(6) "Mislabeled" means varying from the standard of truth or 
disclosure in labeling prescribed by law or set by established com
mercial usage. 

(7) "Prize" includes gift, discount, coupon, certificate, gratui
ty, and any other thing of value awarded in a sales contest. 

(8) "Sales contest" means: 

(A) a contest in connection with the sale of a commodity 
or service; and 

(B) by which a person may, as determined by drawing, 
guessing, matching, or chance, receive a prize; and 

(C) which is not regulated by the rules of a federal regu
latory agency. 

(9) "Sell" and "sale" include offer for sale, advertise for 
sale, expose for sale, keep for the purpose of sale, deliver for or 
after sale, solicit an offer to buy, and every disposition for value. 

(c) An offense under this section is a Class A misdemeanor. 

Derivation: 
Penal Code art. 1037 
R.C.S. art. 5069-lO.Ol(b) 
Model P.C. § 224.7 

"Agenc-y" defined, see§ 1.07. 
"Association" defined, see § 1.07. 

Historical Note 

Cross References 
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Consumer Credit Code, see R.C.S. art. 5069-10.01. 
Food, Drug, and Cosmetic Act, see R.C.S. nrt. 4476--5. 
"Law" defined, see § 1.07. 
"Property" defined, see § 32.01. 
Securities Act, see R.C.S. nrt. 581. 
"Service" defined, see § 32.01. 
Weights and measure•, see R.C.S. arts. 5705-5736f. 

Committee Comment 
Most of Chapter 32 is designed to protect businesses against cus

tomers who cheat. Section 32.42 strikes a balance by protecting 
customers against businesses which cheat. 

Many of the offenses in this section now appear in scattered cor
ners of the Texas statutes. Sometimes, as in the Consumer Credit 
Code, they are not criminal but grounds for injunction which is 
then subject to heavy civil penalty ($10,000) for violation. With
out disturbing the regulatory statutes, there is a need for a com
prehensive criminal provision on deceptive business practices. 
This will serve to guide the honest business, and to permit local 
prosecution of the dishonest business as a supplement to the en
forcement activities of the several regulatory agencies. 

The deceptive practices proscribed by this section are those 
which primarily victimize consumers. Other provisions, including 
some in the Consumer Credit Code, are aimed primarily at unfair 
competition among businesses; these are better left to the civil 
statutes. However, it should be noted that Section 32.42 has a sec
ondary effect of protecting honest businesses against dishonest 
competition. 

Under Subsection (a), the offense must be committed in the 
course of business. Even though business is broadly defined in 
Subsection (b) (2), it does not encompass casual personal transac· 
tions. Someone engaging in business assumes certain responsibili
ties to his customers, which are partially codified here. 

Deceptive practices in the sale of land are generally not covered 
in present law but are included here, along with those in the sale 
of tangible and intangible personal property. Also included are de
ceptive practices in the sale of services. Finally, in some in
stances, e. g., Subsections (a)(3) and (a)(l3), deception in pur
chases is covered if part of a business transaction. 

Adulterated and mislabeled commodities in Subsection (a) (4) 
are defined in Subsection (b) ( 6) by reference to other laws (e. g., 
the Food, Drug, and Cosmetic Act) or by reference to established 
commercial usage if there is any. 

Some of the offenses, particularly Subsections (a) (8) and (a) 
(13)(A), deal specifically with advertising. However, the defini
tion of sale in Subsection (b)(lO) includes advertising, so that an 
offense described in terms of sale, like Subsection (a) (4), may be 
committed by advertising. So may offenses of representation, like 
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Subsections (a)( G), (a) (7), and (a) (9), or of statement, like 
Subsections (a) (10) and (a) (12). 

A newspaper or other publisher of advertising is not within the 
section unless it acts intentionally, knowingly, recklessly, or with 
criminal negligence. 

§ 32.43. Commercial Bribery 

(a) An individual, corporation, or association who is a fiduciary 
commits an offense if he intentionally or knowingly solicits, accepts, 
or agrees to accept any benefit as consideration: 

(1) for violating a duty to a beneficiary; or 

(2) for otherwise causing harm to a beneficiary by act or 
omission. 

(b) An individual, corporation, or association commits an offense 
if offers confers, or agrees to confer, any benefit the acceptance 
of which is an offense under Subsection (a). 

(c) For purposes of this section: 

(1) "Beneficiary" means a person for whom a fiduciary is act
ing. 

(2) "Fiduciary" means: 

(A) an agent or employee; or 

(B) a trustee, guardian, custodian, administrator, execu
tor, conservator, receiver, or similar fiduciary; or 

(C) a lawyer, physician, accountant, appraiser, or other 
professional adviser; or 

(D) an officer, director, partner, manager, or other par
ticipant in the direction of the affairs of a corporation or 
association. 

(d) An offense under this section is a Class A misdemeanor. 

Derivation: 

Model P.C. § 224.8 

"Association" defined, see§ 1.07. 
"Benefit" defined, see § 1.07. 
Bribery, see § 36.02. 
"Harm" defined, see § 1.07. 
Official misconduct, see § 39.01. 

Historical Note 

Cross References 

Rigging publicly exhibited contest, see § 32.44. 
Tex.Rev.Prop Penal Code Pamph.-18 249 
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Committee Comment 
Except for Penal Code arts. 166-167 on bribery of attorneys, 

there is no present Texas criminal law on commercial bribery. 

This section does not reach a simple breach of fiduciary duty; it 
covers only corrupt breaches that involve a bribe. Briber and bri
bee are then equally guilty. The expansive definition of fiduciary 
in Subsection (c) encompasses a number of relationships in which 
loyalty or impartiality is expected, and which thus deserve protec
tion from corruption. Some quasifiduciaries, e. g., arbitrators, 
referees, are defined as public servants, however, and thus covered 
by Sections 36.02 (bribery) and 39.01 (official misconduct). 

The section is aimed principally at kickbacks. If the beneficiary 
expressly or impliedly consents to the kickback-as is customary in 
some trades-there is no violation of duty and hence no violation 
of Subsection (a) (1). Nonetheless, if harm to the beneficiary can 
be shown, there is still a violation of Subsection (a) (2). 

More than half the states have commercial bribery statutes. See 
Note, Control of Nongovernmental Corruption by Criminal Legisla
tion, 108 U.Pa.L.Rev. 848 (1960); Annot., 1 A.L.R.3d 1350 (1965). 

Bribery of an athlete or othet· public contestant is covered by 
Section 32.44. 

§ 32.44. Rigging Publicly Exhibited Contest 
(a) An individual, corporation, or association commits an offense 

if, with intent to affect the outcome (including the score) of a public
ly exhibited contest: 

(1) he offers, confers, or agrees to confer any benefit upon, or 
threatens harm to: 

(A) a participant in the contest to induce him not to use 
his best efforts ; or 

(B) an official or other person associated with the con
test; or 

(2) he tampers with a person, animal, or thing in a manner 
contrary to the rules of the contest. 

(b) An individual, corporation, or association commits an offense 
if he intentionally or knowingly solicits, accepts, or agrees to accept 
any benefit the conferring of which is an offense under Subsection 
(a). 

(c) Except as provided in Subsection (d), an offense under this 
section is a Class A misdemeanor. 

(d) An offense under this section is a felony of the third degree if 
the actor's conduct is in connection with betting or wagering on the 
contest. 
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Derivation: 

:Model P.C. § 224.9 

"Associatioll'' <lefin('(), 5:ec § 1.07. 
"Benefit" defined, sec § 1.07. 
Commercial bribery, see § 32.43. 
Gambling, see ch. 47. 
"Harm" defined, sec § 1.07. 

FRAUD 

Historical Note 

Cross References 

"Rule'' iuchH.ks r<>gnlation, sf'C' § 1.07. 

Committee Comment 

§ 32.45 

Bribery in athletic contests is currently an offense under Penal 
Code art. 178b. Section 32.44 is similar in substance but extends 
to nonathletic contests as well, if they are publicly exhibited, e. g., 
animal races, quiz shows, and musical auditions. The offense em
braces bribes to lose a contest, or to narrow the margin of victory. 
Briber and bribee are equally guilty. Tampering and threatening 
are added as offenses. 

Knowing participants in, or producers of, a rigged contest are 
adequately covered by the complicity and criminal facilitation pro
visions, see Chapter 7, Subchapter A. 

More than half the states have penal laws against sports bribery. 
See Note, Control of Nongovernmental Corruption by Criminal 
Legislation, 108 U.Pa.L.Rev. 848 (1960); Annot., 49 A.L.R.2d 1234 
(1956). 

Bribery in commercial contexts is covered by Section 32.43. 

§ 32.45, Misapplication of Fiduciary Property or Property of 
Financial Institution 

(a) An individual, corporation, or association commits an offense 
if he intentionally, knowingly, or recklessly misapplies property he 
holds as a fiduciary, or property of a financial institution, in a man
ner that involves substantial risk of loss to the owner of the property 
or to a person for whose benefit the property is held. 

(b) For purposes of this section: 

( 1) "Fiduciary" includes: 

(A) trustee, guardian, administrator, executor, conserva
tor, and receiver; and 

(B) any other person acting in a fiduciary capacity, but 
not a commercial bailee; and 

(C) an officer, manager, employee, or agent carrying on 
fiduciary functions on behalf of a fiduciary. 
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(2) "Misapply" means deal with property contrary to: 
(A) an agreement under which the fiduciary holds the 

property ; or 

(B) a law prescribing the custody or disposition of the 
property. 

(c) An offense under this section is a Class B misdemeanor unless 
the value of the property misapplied was $250 or more, in which event 
the offense is a Class A misdemeanor. 

Derivation: 

Mich.Prop.Pen.Code § 4155 
Model P.c. § 224.13 

Historical Note 

Crosa Reference• 

AggrPgntion of amounts involved in fraud, see § 32.03. 
"Association'' defined, see§ 1.07. 
"Financial institution" defined, see § 32.01. 
··r.uw" defined, see § 1.07. 
Official misconduct, see § 39.01. 
"Owner" defined, see § 32.01. 
"Property" defined, see § 32.01. 
Th('ft, see ch. 31. 
Vnlue, see§ 32.02. 

Committee Comment 
Present Texas law has no offense corresponding to this section. 

The section deals with misapplication of property which belongs 
to a financial institution or is held by anyone as a fiduciary. Fi
duciary relations are identified in Subsection (b) (1). Misapplica
tion is defined in Subsection (b) (2). In addition, to violate Sub
section (a) the misapplication must involve substantial risk of loss, 
and at least reckless misapplication. 

Only a person who is a fiduciary (as defined) can violate the 
first clause of Subsection (a). But any person can violate the sec
ond clause--for example, an employee of a financial institution. 

It is not an element of the offense that the actor or anyone else 
receive a benefit from the misapplication. If he does receive a 
benefit, there may also be a violation of Chapter 31 (theft). If a 
third person gives a benefit to procure the misapplication, there 
may also be a violation of Section 32.43 (commercial bribery). 

§ 32.46. Securing Execution of Document by Deception 
(a) An individual, corporation, or association commits an offense 

if with intent to defraud or harm any person he causes another to 
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sign or execute any document affecting property or service or the pe
cuniary interest of any person. 

(b) An offense under this section is a Class A misdemeanor. 

Derivation: 

Model P.C. § 224.14 

"Association" defined, S<'C' § 1.07. 
"Harm" tlefinerl, see § 1.07. 
"Property" defined, sec § 32.01. 
Theft, see ell. 31. 

Historical Note 

Cross References 

Committee Comment 
This section is slightly broader than Penal Code arts. 1000 and 

1001 (falsely reading or substituting instrument), since it covers 
any form of deception while those articles recite specific kinds of 
deception, but otherwise it does not change present law. 

§ 32.47. Fraudulent Destruction, Removal or Concealment of 
Writing 

(a) An individual, corporation, or association commits an offense 
if, with intent to defraud or harm another, he destroys, removes, con
ceals, or otherwise impairs the verity, legibility, or availability of a 
writing, other than a governmental record. 

(b) For purposes of this section, "writing" includes printing or 
any other method of recording information; money, coins, tokens, 
stamps, seals, credit cards, badges, trademarks; and symbols of val
ue, right, privilege, or identification. 

(c) Except as provided in Subsection (d), an offense under this 
section is a Class A misdemeanor. 

(d) An offense under this section is a felony of the third degree if 
the writing: 

(1) is a will or codicil of another, whether or not the maker is 
alive or dead, and whether or not it has been admitted to probate; 
or 

(2) is a deed, mortgage, deed of trust, security instrument, se
curity agreement, or other writing for which the law provides 
public recording or filing, whether or not the writing has been ac
knowledged. 

Historical Note 

Derivation: 
Model P.C. §§ 224.3, 224.4 
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Cross Reference• 

"A~socintion" defined, see§ 1.07. 
Criminal mischiC'f, see § 28.03. 
Govemmcntal record, sec§§ 37.01, 37.10. 
"Harm'' d<"fin('cl, sec § 1.07. 
H<'cklC'ss damage, &'C § 28.04. 

Committee Comment 
This section is largely new law, although Penal Code art. 1360 

(malicious mischief) may now apply to documents, and art. 1427 
(stealing record book) may apply to nongovernmental records. 
Section 32.47 outlaws a variety of injuries to documents which 
may result in financial harm or which may prevent public record
ing or filing. The section is analogous to criminal mischief, Sec
tion 28.03, which is limited to tangible property. Similar injury to 
governmental records is treated by Section 37.10; "governmental 
record" is defined in Section 37.01 to include certain private 
records. 

The higher penalty is reserved for damage to documents which 
may be irreplaceable (e. g., a will whose removal is not discovered 
before the maker's death), or whose Joss or destruction is likely to 
have a substantial effect on the rights of others (e. g., a mortgage 
or financing statement which, without recording or filing, is inef
fective against third persons). 

Alteration of the documents described in this section may be for
gery under Section 32.21. Sometimes results similar to forgery 
can be achieved by removal or destruction of a writing. Hiding a 
will may favor the heirs at Jaw as effectively as a forged will nam
ing them as beneficiaries. This section therefore complements the 
forgery provision. 
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TITLE 8. OFFENSES AGAINST THE STATE 
AND PUBLIC ADMINISTRATION 

Section 

CHAPTER 36. BRIBERY AND CORRUPT 
INFLUENCE 

36.01. Chapter Definitions. 
36.02. Bribery. 
36.03. Coercion of Public Servant or Voter 
36.04. Improper Influence. 
36.05. Tampering with Witness. 
36.06. Retaliation for Past Official Action. 
36.07. Compensation for Past Behavior. 
36.08. Gift to Public Servant by Person Subject to his Jurisdiction. 
36.09. Offering Gift to Public Servant. 
36.10. Exceptions and Defenses. 

Section 36.01. Chapter Definitions 
In this chapter, unless the context requires a different definition: 

( 1) "Coercion" means a threat, however communicated: 

(A) to commit any offense; or 
(B) to inflict bodily injury on the person threatened or 

another; or 
(C) to accuse any person of any offense; or 
(D) to expose any person to hatred, contempt, or ridicule; 

or 
(E) to harm the credit or business repute of any person; 

or 
(F) to take or withhold action as a public servant, or to 

cause a public servant to take or withhold action. 

(2) "Custody" means under arrest by a peace officer or under 
restraint by a public servant pursuant to an order of a court. 

(3) "Official proceeding" means any type of administrative, 
executive, legislative, or judicial proceeding that may be conduct
ed before a public servant authorized by Jaw to take statements 
under oath. 

(4) "Party official" means a person who holds any position or 
office in a political party, whether by election, appointment, or 
employment. 

( 5) "Vote" means to cast a ballot in an election regulated by 
law. 
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§ 36.02. Bribery 
(a) An individual, corporation, or association commits bribery if 

he offers, confers, or agrees to confer any benefit upon a public serv
ant, party official, or voter: 

( 1) with intent to influence the public servant or party official 
in a specific exercise of his official powers or a specific perform
ance of his official duties; or 

(2) with intent to influence the voter not to vote or to vote in 
a particular manner. 

(b) A public servant or party official commits bribery if he solic
its, accepts, or agrees to accept any benefit on the representation or 
understanding that he will be influenced in a specific exercise of his 
official powers or a specific performance of his official duties. 

(c) A voter commits bribery if he accepts or agrees to accept any 
benefit on the representation or understanding that he will not vote 
or will vote in a particular manner. 

(d) Bribery is a felony of the third degree. 

Derivation: 

Penal Code arts. 158, 159, 160 

''A~"~o<·iation" df'fined, ~ee § 1.07. 
''Benefit'' defined, see § 1.07. 

Hlotorical Note 

Croaa References 

l•~orff!itnre of offlce, see Tex.Const. art. XVI, § 41. 
··Party official" dt>fined, SC'e § 36.01. 
'"Puhlic •ervnnt" dPfined, see§ 1.07. 
'"Vol<'"' define<!, •ee § 36.01. 

Committee Comment 
Bribery subverts the impartial functioning of government to the 

benefit of a private person, economic interest, or class since the 
choices of bribed public servants are made in response to the op
portunity for personal gain rather than legitimate considerations. 
Bribery is defined as a crime in Tex.Const. art. XVI, § 41, and 
forfeiture of office is there prescribed for an executive or judicial 
officer or member of the legislature convicted of this offense. 

This section follows the traditional definition of the offense and 
is essentially like present Penal Code arts. 158, 159, and 160. 
However, the present Jaw includes numerous separate articles pro
scribing bribery of specific officials~. g., art. 160-a (bribery of 
Basic Science Board). This section applies broadly to all classes of 
officials now covered, and in addition, to arbitrators acting under 
private written agreement, notaries, political candidates, and party 
officials. 
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The section applies to both parties to a bribe and to both the of
fer and solicitation as well. A voter, however, is not guilty of solicitation of a bribe since his solicitation is not significantly 

harm
ful. "Vote" is defined to exclude purely private elections, those in 
which the public interest is insufficient to warrant regulation by 
law. 

There are instances of bribery that are so petty that a felony 
conviction is inappropriate. No attempt is made to define the less 
serious forms of bribery for misdemeanor grading; rather, the 
court must exercise its discretion under Section 12.47 to reduce a 
conviction for petty bribery to the appropriate grade of misde
meanor. 

§ 36.03. Coercion of Public Servant or Voter 
(a) An individual, corporation, or association commits an offense 

if by means of coercion : 

(1) he influences or attempts to influence a public servant in 
a specific exercise of his official power or a specific performance 
of his official duty; or 

(2) he influences or attempts to influence a voter not to vote 
or to vote in a particular manner. 

(b) An offense under this section is a Class A misdemeanor unless 
the coercion is a threat to commit a felony, in which event the offense 
is felony of the third degree. 

Historical Note 

Derivation: 
New 

Cross References 

"Association" defined, sec § 1.07. 
"Coercion" defined, see § 36.01. 
"'Public servant" defined, sec § 1.07. 

Committee Comment 
This section has no counterpart in present Texas law except for 

the statutes dealing with intimidation of voters, Penal Code arts. 
220, 256, and 258. The new offense is analogous to theft by coer
cion, Section 31.03; a threat is employed to extort favorable gov
ernmental action (or a favorable vote) instead of money. The con
duct is at least as reprehensible as extortion since the integrity of 
the governmental process is corrupted. 

"Coercion" is carefully defined to exclude legitimate threats, e. 
g., a threat of reprisal at the ballot box. The use of coercion is 
forbidden only if intended to induce specific conduct by the offi-
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cia!; thus, a threat to expose or prosecute a corrupt official is not 
an offense if the intent is to induce the official to act according to 
law. 

§ 36.04. Improper Influence 
(a) An individual, corporation, or association commits an offense 

if he privately addresses a representation, entreaty, argument, or oth
er communication to any public servant who exercises or will exercise 
official discretion in an adjudicatory proceeding with intent to influ
ence the outcome of the proceeding on the basis of considerations 
other than those authorized by law. 

(b) For purposes of this section, "adjudicatory proceeding" means 
any proceeding before a court or any other agency of government in 
which the legal rights, powers, duties, or privileges of specified parties 
are determined. 

(c) An offense under this section is a Class A misdemeanor. 

Hlotorical Note 

Derivation: 
Model P.C. § 240.2 

Croaa Reference• 

"Ag~ncy" defined, sec§ 1.07. 
"Association" defined, see § 1.07. 
"Government" defined, see § 1.07. 
"Law" defined, see § 1.01. 
"Puhlic servant" defined, see § 1.07. 

Committee Comment 
The fairness of adjudicatory proceedings can be seriously jeop

ardized by ex parte communication with the decision-making offi
cials. Pressures can be exerted on these officials that do not con
stitute bribery or coercion but may materially impair the impartial 
administration of justice. 

This provision is new to Texas law. Federal law, however, has 
long made it a felony to "corruptly influence, obstruct, 
or impede the due and proper administration of the law" under 
which a proceeding is being had before a department or agency of 
the United States, 18 U.S.C.A. § 1505. 

§ 36.05. Tampering with Witness 
(a) An individual, corporation, or association commits an offense 

If he offers, confers, or agrees to confer any benefit upon a witness or 
prospective witness in an official proceeding, or coerces a witness or 

258 



BRIBERY-CORRUPT INFLUENCE § 36.06 

prospective witness in an official proceeding, with intent to influence 
the witness: 

(1) to testify falsely; or 
(2) to withhold any testimony, information, document, or 

thing; or 

(3) to elude legal process summoning him to testify or supply 
evidence; or 

(4) to absent himself from an official proceeding to which he 
has been legally summoned. 

(b) A witness or prospective witness in an official proceeding com
mits an offense if he solicits, accepts, or agrees to accept any benefit 
on the representation or understanding that he will do any of the 
things specified in Subsection (a). 

(c) An offense under this section is a felony of the third degree. 

Historical Note 

Derivation: 

Hawaii Prop.Pen.Code §§ 1070-1072 

"Association" defined, see§ 1.07. 
"'Benefit"' defined, see § 1.07. 
"Coercion"" defined, see § 36.01. 
Compounding, soe § 38.06. 

Cross References 

"Official proceeding" defined, src § 36.01. 

Committee Comment 
Penal Code arts. 175 and 176 prohibit bribery of a witness to 

disobey or elude service of a subpoena or other legal process. This 
section replaces those articles and also covers a wider range of 
criminal conduct that impairs the integrity or availability of a wit
ness who may be called to offer evidence in an official proceeding. 

The purpose of this section is to prevent the risks of unreliable, 
false, and unavailable testimony induced by bribery or threats. It 
focuses on steps prior to perjury that create those risks. 

Note that the person whom the actor attempts to influence need 
not actually be a witness. Tampering with a prospective witness 
creates a risk of interference with an official proceeding even if 
the person bribed or threatened has not been officially called to of
fer evidence. 

§ 36.06. Retaliation for Past Official Action 
(a) An individual, corporation, or association commits an offense 

if he harms a public servant or former public servant by any unlawful 
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act in retaliation for anything the public servant did in his official 
capacity. 

(b) An offense under this section is a Class A misdemeanor. 

JU.atorioal lf oto 

Derivation: 

Mod{'! P.C. § 240.4 

Cro•• References 

A•sault, see §§ 22.01, 22.02. 
"Association" defined, see § 1.07. 
"Harm" defined, see § 1.07. 
"Public servant" defined, see § 1.07. 
Hesi~ting arrest, see § 38.03. 
"l'nlawful" defined, see 11.07. 

Committee Comment 
This section will aggravate the penalty for misdemeanor assaul

th·e-type offenses against a public servant in retaliation for his of
ficial acts. For example, a simpll! assault, Section 22.01 (Class B 
misdemeanor). could be prosecuted under this section as a Class A 
misdemeanor. 

The aggravation of the lesser grades of misdemeanors is war
ranted because retaliatory unlawful acts jeopardize public adminis
tration as well as the individual public servant. 

Penal Code art. 1147 aggravates the penalty for an assault 
against a peace officer. This section is based on the same princi
ple as art. 114 7, but extends its application to all public servants 
and all Class B and C misdemeanors committed against them in re
taliation for their official acts. 

§ 36.07. Compensation for Past Official Behavior 

(a) An individual, corporation, or association commits an offense 
if he offers, confers, or agrees to confer any benefit upon a public 
servant for the public servant's having exercised his official powers 
or performed his official duties in favor of the actor or another. 

(b) A public servant commits an offense if he solicits, accepts, or 
agrees to accept any benefit for having exercised his official powers 
or performed his official duties in favor of another. 

(c) An offense under this section is a Class A misdemeanor. 

Historical Note 

Derivation: 
N.Y.H.e\·.Pen.Lnw U 200.30, 200.35 

"Association" (]('fined, Sl'e § 1.07. 
"Benefit'' defini:'U, see § 1.01. 

Cros• Referenee• 
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Rrilwry, SN' § ~6.02. 
ExcC'ptions and <lPfC'n:-;P~, ~ee § 36.10. 
"Public :--ernmt" defined, see § 1.07. 

Committee Comment 

§ 36.08 

New to Texas law, this section covers the offer, solicitation, or 
acceptance of compensation for the past actions of public servants. 
Such "gifts" may imply a promise of similar compensation for fu
ture favor. Apart from this implied bribery, when some "clients" 
of a public servant undertake to pay him for favors, others who 
deal with the same public servant are pressured to make similar 
contributions or risk disfavor. 

This offense is a lesser included offense of bribery since the ac
cused may be suspected of bribery but the state unable to prove 
that there was any direct relationship between anticipation of com
pensation and the official action. See C.C.P. art. 37.0~. as amend
ed. On the other hand, assuming that the official action has not 
been influenced in advance by promise of gain, the consequence of 
a violation of this section is less serious than the harm of bribery 
and the misdemeanor penalty is therefore appropriate. 

§ 36.08. Gift to Public Servant by Person Subject to his Juris

diction 

(a) A public servant in an agency performing regulatory functions 
or conducting inspections or investigations commits an offense if he 
solicits, accepts, or agrees to accept any benefit from a person the 
public servant knows to be subject to regulation, inspection, or inves
tigation by the public servant or his agency. 

(b) A public servant in an agency having custody of prisoners 
commits an offense if he solicits, accepts, or agrees to accept any ben
efit from a person the public servant knows to be in his custody or 
the custody of his agency. 

(c) A public servant in an agency carrying on civil or criminal liti
gation on behalf of government commits an offense if he solicits, ac
cepts, or agrees to accept any benefit from a person against whom the 
public servant knows litigation is pending or contemplated by the 
public servant or his agency. 

(d) A public servant who exercises discretion in connection with 
contracts, purchases, payments, claims, or other pecuniary transac
tions of government commits an offense if he solicits, accepts, or 
agrees to accept any benefit from a person the public servant knows 
is interested in or likely to become interested in any contract, pur
chase, payment, claim, or transaction involving the exercise of his 
discretion. 
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(e) A public servant who has judicial or administrative authority, 
or who is employed by or in a tribunal having judicial or administra
tive authority, or who participates in the enforcement of the tribu
nal's decisions, commits an offense if he solicits, accepts, or agrees to 
accept any benefit from a person the public servant knows is interested 
in or likely to become interested in any matter before the public serv
ant or tribunal. 

(f) A public servant who is a member of or employed by the legis
lature or by an agency of the legislature commits an offense if he so
licits, accepts, or agrees to accept any benefit from a person the pub
lic servant knows is interested in any matter pending before or con
templated by the legislature or an agency of the legislature. 

(g) An offense under this section is a Class A misdemeanor. 

Committee Comment 
See Committee Comment following Section 36.10. 

§ 36.09. Offering Gift to Public Servant 
(a) An individual, corporation, or association commits an offense 

if he offers, confers, or agrees to confer any benefit upon a public 
seryant that he knows the public servant is prohibited by law from ac
cepting. 

(b) An offense under this section is a Class A misdemeanor. 

Committee Comment 
See Committee Comment following Section 36.10. 

§ 36.10. Exceptions and Defenses 
(a) It is an exception to the application of Sections 36.07 (compen

sation for past official behavior), 36.08 (gift to public servant), and 
36.09 (offering gift to public servant) that the benefit involved is a 
fee prescribed by law to be received by a public servant or any other 
benefit to which the public servant is lawfully entitled. 

(b) It is a defense to prosecution under Sections 36.07 (compensa
tion for past official behavior), 36.08 (gift to public servant), and 
36.09 (offering gift to public servant) that the benefit involved was: 

{1) a gift or other benefit conferred on account of kinship or 
a personal, professional, or business relationship independent of 
the official status of the recipient; or 

{2) a trivial benefit incidental to personal, professional, or 
business contacts, which involves no substantial risk of under
mining official impartiality; or 
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(3) a contribution made under the election laws for the politi
cal campaign of an elective public servant when he is a candidate 
for nomination or election to public office. 

Derivation: 
Hawaii Prop.Pen.Code § 1042 
Model P.C. § 240.5 

Histo1•ical Note 

Cross References 

"Agency•• defined, see § 1.07. 
"Association" defined, see § 1.07. 
"Benefit" defined, see § 1.07. 
Bribery, see § 36.02. 
"Custody" defined, see § 36.01. 
Defense explained, see § 2.03. 
Exception explained, see § 2.02. 
"Government" defined, see § 1.07. 
"Law" defined, see § 1.07. 
"Public servant" defined, see§ 1.07. 

Committee Comment 
Although giving gifts to public servants may be innocent, it 

casts grave doubts on the integrity of the governmental process 
when the servant makes decisions that affect the donor. More
over, it is often quite difficult to distinguish between a "gift" and 
a bribe or other illicit compensation. There is no comparable pro
vision in the present Penal Code. 

Section 36.09 applies to the person who is the donor of the illicit 
gift if he knows the public servant is prohibited by law from ac
cepting the gift. 

Section 36.10(a) creates an exception for the receipt of a benefit 
(e. g., a fee) prescribed by law. Subsection (b) provides defenses 
for those instances of giving and receiving gifts where the rela
tionship between the donor and recipient would normally involve 
such exchanges and therefore not corrupt public administration. 
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Section 

CHAPTER 37. PERJURY AND OTHER 
FALSIFICATION 

37.01. Chapter Definitions. 
37.02. Perjury. 
37.03. Aggravated Perjury. 
37.04. Materiality. 
37.05. Retraction. 
37.06. Inconsistent Statements. 
37.07. Irregularities No Defense. 
37.08. False Report To Peace Officer. 
37.09. Tampering with or Fabricating Physical Evidence. 
37.10. Tampering with Governmental Record. 
37.11. Impersonating Public Servant. 
37.12. Impersonating Peace Officer. 

Section 37.01. Chapter Definitions 
In this chapter, unless the context requires a different definition: 

(1) "Governmental record" means anything: 
(A) belonging to, receiver, or kept by government for in

formation; or 
(B) required by law to be kept by others for information 

of government. 
(2) "Official proceeding" means any type of administrative, 

executive, legislative, or judicial proceeding that may be conduct
ed before a public servant authorized by law to take statements 
under oath. 

(3) "Statement" means any representation of fact. 

§ 37.02. Perjury 
(a) An individual, corporation, or association commits perjury if, 

with intent to deceive and with knowledge of the statement's meaning: 
(1) he makes a false statement under oath, or swears to the 

truth of a false statement previously made; and 
(2) the statement is required or authorized by law to be made 

under oath. 
(b) Perjury is a Class A misdemeanor. 

Committee Comment 
See Committee Comment following Section 37.04. 
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§ 37.03. Aggravated Perjury 
(a) An individual, corporation, or association commits aggravated 

perjury if he commits perjury as defined in Section 37.02, and: 

( 1) the false statement is made during or in connection with 
an official proceeding; and 

(2) the false statement is material. 

(b) Aggravated perjury is a felony of the third degree. 

Committee Comment 
See Committee Comment following Section 37.04. 

§ 37.04. Materiality 

(a) A statement is material, regardless of the admissibility of the 
statement under the rules of evidence, if it could have affected the 
course or outcome of the official proceeding. 

(b) It is no defense to prosecution for aggravated perjury that the 
declarant mistakenly believed the statement to be immaterial. 

(c) Whether a statement is material in a given factual situation is 
a question of law. 

Historical Note 

Derivation: 
§ 37.02: Mich.Prop.Pen.Code § 4910 
§ 37.03: N.Y.Rev.Pen.Law § 210.15 
§ 37.04: Mich.Prop.Pen.Code § 4901(2) 

c~·oss References 

"Association" defined, see § 1.07. 
Evidentiary requircmpnt:-:, see C.C'.P. art. 38.18, a~ nmended. 
"Oath" includes affirmation, see § 1.07. 
"Official proceeding" defined, sec§ 37.01. 

Subornation or perjury ns complicity in committing perjury, see ch. 7, subch. A.. 
"Statement" defined, see § 37.01. 
"Swear'' includes affirm, SN' § l .07. 

Committee Comment 
Section 37.02 restates the present law against false swearing, 

Penal Code art. 310, and Section 37.03 that against perjury, Penal 
Code art. 302. 

The law has traditionally required an oath for the receipt of in
formation the truthfulness of which is essential to the administra
tion of justice and has punished those who lie under oath. These 
sections provide two grades of punishment depending on the pres
ence of the aggravating elements of materiality and an official 
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proceeding. Perjury is a lesser included offense of aggravated 
perjury, see C.C.P. art. 37.09, as amended. 

Authorized punishments for the present offenses of false swear
ing (2 to 5 years) and perjury (2 to 10 years) are lowered in the 
belief that many defendants who are clearly guilty of the offense 
are not found guilty because of the harsh punishments. In pro
mulgating a Model Act on Perjury, the National Conference of 
Commissioners on Uniform State Laws mentioned this problem. 

[A] great difficulty in administering the law of 
perjury has been the severity of the penalties specified by the 
statutes. In the less aggravated forms of perjury, much could 
be gained in effectiveness and respect by making penalties less 
severe in the books and more frequently applied in the court 
rooms. 

1\Iodel P.C., Comment at 102-03 (Tent.Draft No.6, 1957). 
Therefore, the offense of "simple" perjury is a Class A misde
meanor and aggravated perjury is a third degree felony. 

Section 37.04 restates existing case law on the nature of materi
ality as an aggravating factor of perjury, Childress v. State, 398 
S.W.2d 754 (Tex.Crim.App.1966); Foster v. State, 22 S.W. 21 
( Tex.Crim.App.1893). 

C.C.P. art. 38.18 is amended to require only one witness plus cor
roboration to convict for either perjury or aggravated perjury; 
the article does not apply if the prosecution is based on inconsist
ent statements, however. 

§ 37.05. Retraction 
It is a defense to prosecution for aggravated perjury that the actor 

retracted his false statement: 
( 1) before completion of the testimony at the official proceed

ing; and 
(2) before it became manifest that the falsity of the statement 

would be exposed. 

Committee Comment 
See Committee Comment following Section 37.07. 

§ 37.06. Inconsistent Statements 
An information or indictment for perjury or aggravated perjury 

that alleges that the declarant has made statements under oath, both 
of which cannot be true, need not allege which statement is false. At 
the trial the prosecution need not prove which statement is false. 

Committee Comment 
See Committee Comment following Section 37.07. 
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§ 37.07. lrrf'gularities No Defense 
(a) It is no defense to prosecution for perjury or aggravated per

jury that the oath was administered or taken in an irregular manner, 
or that there was some irregularity in the appointment or qualifica
tion of the person who administered the oath. 

(b) It is no defense to prosecution for perjury or aggravated per
jury that a document was not sworn to if the document contains a re
cital that it was made under oath, the declarant was aware of the recit
al when he signed the document, and the document contains the signed 
jurat of a public sen·ant authorized to administer oaths. 

Historical Note 

Derivation: 

§ 37.0.}: ::--;, Y.Rev.Pen.Law § 2lfl.2:i 
§ 37.06: N.Y.Rev.Pen.Lnw § :nn.20 
§ 37.07: ::\Iodel P.C. ~ 241.1 

Cross Reference!! 

Dt•fenSf' f'xplainf'tl, sec § ~-0~. 
"Oath'' includes affirmation, ~<'P ~ 1.07. 
"Offjcinl proc('('Uing'' (]efined, sce § 37.01. 
''Public servant" cJpfined, s<>e ~ 1.07. 
''Stntl'lliPilt" df'finNl, F-C'P § :n.01. 
"~wf'ar" inC'lutlPs affirm, :-.:Pe § 1.07. 

Committee Comment 

Section 37.05 provides a defense of retraction not now available 
under Texas law. The purpose of allowing the defense is to en
courage a witness to correct his misstatement and tell the truth be
fore the end of the proceeding. A danger in allowing the retrac
tion defense is that perjury may be encouraged by the perjurer's 
belief that he can give false testimony and protect himself by re
traction if the falsity is discovered. To prevent this abuse, the de
fense is allowed only if the misstatement is corrected before com
pletion of testimony in the official proceeding and before it be
comes clear that the falsity will be exposed. 

Section 37.06 changes the present Texas law that requires the 
prosecution to select one of two conflicting statements and prove 
its falsity, Whitaker v. State, 36 S.W. 253 (Tex.Crim.App.1896), 
and that does not recognize falsity proved solely by the existence 
of conflicting statements, King v. State, 16 S.W.2d 1072 (Tex. 
Crim.App.1929). 

Section 37.07(a) follows Texas cases disallowing a defense to 
perjury based on irregularities in administration of the oath, Wea
dock v. State. 36 S.W.2d 757 (Tex.Crim.App.1930); Manning v. 
State, 81 S.W. 957 (Tex.Crim.App.1904). Subsection (b) prevents 
the perjurer from denying having sworn to a document that is 
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signed and notal'ized; such a defense is clearly specious where the 
declarant signed a document that contains a completed jurat. 

§ 37.08. False Report to Peace Officer 
(a) An individual, corporation, or association commits an offense 

if: 
( 1) he reports to a peace officer an offense or incident within 

the officer's concern knowing that the offense or incident did not 
occur; or 

(2) he makes a report to a peace officer relating to an offense 
or incident within the officer's concern knowing that he has no 
information relating to the offense or incident. 

(b) An offense under this section is a Class B misdemeanor. 

Derivation: 
N. Y.Rev.Pen.Law § 240.50 
Model P.C. § 241.fi 

".\ssoeiation" (}pfineU, see § 1.07. 
FalsC' alnrm, see§ 42.06. 

Historical Note 

Cross References 

"PeacP officer" tlcfinC'd, see § 1.07. 

Committee Comment 
There is no comparable offense under present Texas law. Sec

tion 37.08(a) (1) deals with reports of fictitious crimes, while Sub
section (a) (2) reaches the person who, when a real crime receives 
publicity, impedes law enforcement by volunteering fictitious leads. 
Reports of "incidents" cover matters that may not be offenses in 
themselves, but are nevertheless within the scope of police investi
gation, e. g., a suicide or drowning. Subsection (a) (2) does not 
apply, however, to anyone who makes a •·eport in good faith, even 
if the report is based on unreliable hearsay. 

§ 37.09. Tampering With or Fabricating Physical Evidence 
(a) An individual, corporation, or association commits an offense 

if, knowing that an investigation or official proceeding is pending or 
in progress: 

(1) he alters, destroys, or conceals any record, document, or 
thing with intent to impair its verity, legibility, or availability as 
evidence in the investigation or official proceeding; or 

(2) he makes, presents, or uses any record, document, or thing 
with knowledge of its falsity and with intent to affect the course 
or outcome of the investigation or official proceeding. 

(b) An offense under this section is a Class A misdemeanor. 
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Historical Note 

Derivation: 
N.Y.Rev.Pen.Law § 21J.40 

Cross Refe1•ences 

"As!':Ociation" tll•finP<l. see§ 1.07. 
"OffieiallH'OC'l'<'<ling" defiH('(}, see§ 37.01. 

Committee Comment 

§ 3i.l0 

No specific protection from this type of conduct exists in 
present Texas law, although in some cases the forgery and mali
cious mischief statutes, Penal Code arts. 979-1005 and 1350, may 
apply. This section makes it an offense both to conceal true evi
dence and to offer false evidence, since to do either misrepresents 
the truth which it is the object of the proceeding to determine. 

An offense under Section 37.09(a) (1) requires an intent to ren
der the evidence false or unavailable. An offense under Subsec
tion (a) (2) requires an intent to affect the course or outcome of 
the proceeding and is analogous to the concept of materiality in 
the perjury offenses. 

This section does not apply to the concealment of any record, 
document, or thing that is not subject to subpoena, such as records 
protected by the attorney-client privilege. 

§ 37.10. Tampering With Governmental Record 
(a) An individual, corporation, or association commits an offense 

if: 

(1) he knowingly makes a false entry in, or false alteration of, 
a governmental record; or 

(2) he makes, presents, or uses any record, document, or thing 
with knowledge of its falsity and with intent that it be taken as a 
genuine governmental record; or 

(3) he intentionally destroys, conceals, removes, or otherwise 
impairs the verity, legibility, or availability of a governmental 
record. 

(b) It is an exception to the application of Subsection (a) (3) that 
the governmental record is destroyed pursuant to legal authorization. 

(c) An offense under this section is a Class A misdemeanor unless 
the actor's intent is to defraud or harm another, in which event the 
offense is a felony of the third degree. 

Historical Note 

Derivation: 
N.Y.Rev.Pen.Law §§ 175.20, 175.25 
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Cro•• Befereaoe. 
10Associaliou·· defined, SC'f' § 1.07. 
Exception explnincd, see § 2.02. 
t•Go,·ernm<'ntal record" defined, S<"e § 37.01. 
"Harm'' d£'fhl£'d, seC'§ 1.07. 

Committee Comment 
This section replaces Penal Code arts. 1002 (altering or injuring 

public records), 438c, 438d (simulating documents of legal proc
ess), and 1427 (stealing record books or filed papers). Subsection 
(a) ( 1) broadens Texas law to include a prohibition against mak
ing false entries in governmental records. See Nogueira v. State, 
59 S.W.2d 831 (Tex.Crim.App.l933). Subsection (a)(2) extends 
the coverage of Penal Code arts. 438c and 438d to prohibit making, 
presenting, or using all fabricated governmental records. All court 
1·ecords and legal process are included in the definition of "govern
mental record"-"anything belonging to, received, or kept by gov
ernment for information." 

The second half of the definition-"anything required by law 
to be kept by others for information of government"--<!xpands the 
number of protected records to certain privately held records. The 
Model Penal Code comments explain: 

Although public record statutes do not generally cover records 
whieh private persons are compelled to maintain for official 
inspection, the integrity of such records is often backed by 
criminal sanctions in special legislation requiring the record to 
be kept, or by general provisions against false entries in cor
porate books of record [and thus] fall within the 
principle that requires the government's own records to be 
kept inviolate. 

Model P.C. § 208.27, Comment at 123 (Tent.Draft No.8, 1958). 

Subsection (a) (3) prohibits impairment of the truth or availa
bility of records by intentional destruction, concealment, or any 
other means, and is similar to present art. 1427 of the Penal Code. 

A wide range of punishments is available under the Class A mis
demeanor-third degree felony grading of Subsection (c). Intent to 
defraud or harm another must be established to warrant felony 
conviction, although the definition of "harm" is broad enough to 
subject most offenders to felony punishment. 

§ 37.11. Impersonating Public Servant 
(a) An individual, corporation, or association commits an offense 

if he impersonates a public servant with intent to induce another to 
submit to his pretended official authority or to rely upon his pretend
ed official acts. 

(b) An offense under this section is a Class B misdemeanor. 
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Committee Comment 
See Committee Comment following Section 37.12. 

§ 37.12. Impersonating Peace Officer 
(a) An individual, corporation, or association commits an offense 

if he impersonates a peace officer with intent to deceive another. 
(b) An offense under this section is a Class A misdemeanor. 

Historical Note 

Derivation: 

'Yis.Stat.Ann. ~§ 946.69, 94G.70 
Mlch.Prop.Pen.C'ode §§ 4545, ol550 

Cross References 

"A~s.ociation'' dcfinC'd, see § 1.07. 
"Pence offkPr" defined, see § 1.07. 
"Puhlic sennnt" dcfinC'd, !"C'C § 1.07. 

Committee Comment 
These sections replace present Penal Code art. 429 (false person

ation of officer). The object of these sections is to prevent impo
sition by the pretense of authority. 

There are two offenses of impersonation. Section 37.11 applies 
to impersonation of any public servant with intent to induce sub
mission or reliance upon pretended authority and is a Class B 
misdemeanor. Section 37.12 applies specifically to impersonation 
of a peace officer with intent to deceive another and carries a 
higher authorized punishment. These sections have no specific re
quirement of an "aci" in addition to the false pretense, as does 
present art. 429, but it will ordinarily be necessary to show some 
act in order to prove the required intent. 

As under present law, an impersonator violates these sections 
even if the acts he proposes to do are beyond the legal power of 
the office he purports to fill, Boyett v. State, 368 S.W.2d 769 
(Tex.Crim.App.1963). A person who honestly believes he is enti
tled to act as a public servant does not violate the law if it turns 
out he was in error, Stahmann v. State, 70 S.W.2d 709 (Tex.Crim. 
App.l934). 

Since the definition of public servant includes peace officer, Sec
tion 37.11 overlaps 37.12, but 37.11 is not a lesser included offense 
since it requires a different intent than 37.12. 
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CHAPTER 38. OBSTRUCTING GOVERNMENTAL 
OPERATION 

Section 

38.01. Chapter Definitions. 
:l8.02. Failure to Identify as Witness. 
38.03. Resisting Stop, Frisk, Halt, Arrest, or Search. 
38.04. Evading Arrest. 
38.05. Hindering Apprehension or Prosecution. 
38.06. Compounding. 
38.07. Escape. 
38.08. Permitting or Facilitating Escape. 
38.09. Effect of Unlawful Custody. 
38.10. Implements for Escape. 
38.11. Bail Jumping and Failure to Appear. 
38.12. Barratry. 
38.13. Preemption. 

Section 38.0 1. Chapter Definitions 
In this chapter, unless the context requires a different definition: 

(1) "Complaining witness" means a person who signs a crimi
nal complaint. 

(2) "Custody" means under arrest by a peace officer or under 
restraint by a public servant pursuant to an order of a court. 

(3) "Escape" means unauthorized departure from custody or 
failure to return to custody following temporary leave for a spe
cific purpose or limited period, but does not include a violation of 
conditions of probation or parole. 

(4) "Governmental function" includes any activity that a pub
lic servant is lawfully authorized to undertake on behalf of gov
ernment. 

§ 38.02. Failure to Identify as Witness 
(a) An individual commits an offense if he intentionally refuses to 

report or gives a false report of his name and present or last address 
to a peace officer who has lawfully stopped him under Code of Crimi
nal Procedure Article 14.01, Section 2(b) or (c) (2) (stopping person 
at scene of offense) and demanded the information. 

(b) An offense under this section is a Class C misdemeanor. 

Der-ivation: 

c.c.P. art. 2.24 

Historical Note 
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Cross Referent:!es 

Failure to exhibit (lriYer's license on demanll, ~ee R.C.S. art. G687h(13). 
False alarm, SC'e § 42.06. 
Perjury and otlwr falsification, see cb. 37. 
Stop, see C.C.P. art. 14.01, as amended. 

Committee Comment 

§ 38.03 

Section 38.02 in conjunction with C.C.P. art. 14.01, as amended, 
imposes on citizens a limited duty to identify themselves to peace 
officers. Together, these two provisions replace the present iden
tification of witnesses statute, C.C.P. art. 2.24. 

Under C.C.P. art. 14.01, § 2(b), as amended, a peace officer can 
stop a person found near the scene of a recently committed offense 
when he reasonably suspects the person has "knowledge of material 
aid to the investigation of the offense," and an officer can stop 
persons he reasonably suspects were "present at the scene" of a 
previously committed offense under C.C.P. art. 14.01, § 2(c) (2), 
as amended. The peace officer can then demand of the person so 
stopped his name and present or last address under C.C.P. art. 14.-
01, § 4 ( 1), as amended. 

Section 38.02 authorizes a maximum $200 fine for refusing to 
identify or giving a false identification to the stopping officer. 
This approach alters present law, C.C.P. art. 2.24, under which a 
recalcitrant citizen can be held in jail until he identifies himself 
"to the satisfaction of the magistrate." 

§ 38.03. Resisting Stop, Frisk, Halt, Arrest, or Search 
(a) An individual or corporation commits an offense if he inten

tionally prevents or obstructs a person he knows is a peace officer, or 
a person acting in a peace officer's presence and at his direction, 
from effecting a stop, frisk, halt, arrest, or search of the actor or an
other by using force against the peace officer or another. 

(b) It is no defense to prosecution under this section that the stop, 
frisk, halt, arrest, or search was unlawful. 

(c) Except as provided in Subsection (d), an offense under this 
section is a Class A misdemeanor unless the actor resists a stop or 
frisk, in which event the offense is a Class B misdemeanor. 

(d) An offense under this section is a felony of the third degree if 
the actor uses a deadly weapon to resist the stop, frisk, halt, arrest, or 
fearch. 

Historical Note 

Derivation: 

Mich.Prop.Pen.Code § 4625 
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Cro•• Refereaee• 

Arn•st undt•a· W<U'I'nnt, S£'C C.C.P. ch. 15. 
Arl'('st without warrunt, s~ ('.C.P. ch. 14, ns amended. 
Assault, :-;f'c §§ 22.01, 22.02. 
"ll<'nrlly WC'npon" df'finC"rl, srC' § 1.07 . 
•• ~Of('(' ju~tiflf'd in law ('nforC('mcnt, SN' ch. n, subcb. E. 
li'rh:k, :«'l' C.C.P. nrt. 14.01, RS am<'nded. 
Ilnlt nt rundhloc·k, sec C.C.P. nrt. 14.02, ns amended. 
"Pen('{' otfil'f'r·· defin<'d, see § 1.07. 
~t·nrdJ, spr (',C.P. <"11. IS. 
~top, ~eP C.C.P. art. 14.01, ns nuwnd<'tl. 

Committee Comment 
This section replaces Penal Code arts. 338, 339, and 341, which 

prohibit opposing or resisting execution of a warrant of arrest, 
and is expanded to cover searches, stops, halts, and frisks as well. 

The section applies only to resistance by the use of force. One 
who runs away or makes an effort to shake off the officer's de
taining grip may be guilty of evading arrest under Section 38.04, 
but he is not responsible under this section. Unlike present law, 
this section covers an arrest or search with and without warrant. 

As under present law the actor must know the person he is re
sisting is a peace officer, or someone working with a peace officer, 
Granado v. State, 275 S.W.2d 680 (Tex.Crim.App.1955); Fulker
son v. State. 67 S.W. 502 (Tex.Crim.App.1902). 

Under this section the unlawfulness of the stop, halt, frisk, ar
rest, or search is no defense, but if the peace officer (or another 
acting under his direction) initially uses unnecessary force to ef
fect the stop, arrest, etc., the actor is justified in responding with 
reasonable force under Section 9.31. However, the place to chal
len~te the lawfulness of a stop, arrest, etc., is in the courtroom and 
not on the street. 

The u"e of a deadly weapon to resist so endangers peace officers 
(and perhaps bystanders) that felony punishment is authorized. 

§ 38.04. Evading Arrest 
(a) An individual commits an offense if he intentionally flees 

from a person he knows is a peace officer who he knows is attempting 
to arrest him. 

(b) It is an exception to the application of this section that the at
tempted arrest is unlawful. 

(c) An offense under this section is a Class C misdemeanor. 

Hbtorloal Note 

Derivation: 

New 
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Cross References 

Arrest, SN' C.C.P. ells. 1·1, as amended, 15. 
Exception f'Xpiolinecl, ~ec § 2.02. 
"Pea<:c offit·er'' U.diue1l, :sec § 1.07. 

Committee Comment 

§ 38.05 

This section is new to Texas law. It provides a misdemeanor 
sanction for e\·ading arrest by flight. Section 38.03 (resisting ar
rest) does not apply to flight if no force is used against the peace 
officer, and Section 38.07 (escape) does not apply to a flight prior 
to arrest. If flight from an·est can be deterred by the threat of 
an additional penalty, there should be fewer instances in which 
peace officers resort to force to effect an arrest. 

The exception in Subsection (b) provides that flight from an un
lawful arrest is not an offense. This approach differs from Sec
tions 38.03 (resisting arrest) and 38.09 (effect of unlawful custo
dy) under which the unlawfulness of an arrest or custody is no de
fense to the offenses of resisting arrest or escape. The effect of 
the exception is that the state must prove the attempted arrest 
lawful. 

§ 38.05. Hindering Apprehension or Prosecution 
(a) An individual, corporation, or association commits an offense 

if, with intent to hinder the arrest, prosecution, conviction, or punish
ment of another for an offense: 

(1) he harbors or conceals the other; or 

(2) he provides or aids in providing the other with any means 
of avoiding arrest or effecting escape; or 

(3) he warns the other of impending discovery or apprehen
sion. 

(b) It is a defense to prosecution under Subsection (a) (3) that 
the warning was given in connection with an effort to bring another 
into compliance with the law. 

(c) An offense under this section is a Class A misdemeanor. 

Historical Note 

Derivation: 
N.Y.ReY.Pen.Law ~§ 205 . .30-205.65 

Cross References 

"Assodation'' U.efine<l, see§ 1.07. 
Defense explained, see § :!.0:-t 
"Escape'' defined, see § 38.01. 
Escape offense, see § :J8.07. 
Permitting or facilitating escape, see § 3R.OS. 
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Committee Comment 
This section replaces the present Penal Code provisions relating 

to accessories, arts. 77-79, 81. The new offense is defined in 
terms of hindering public law enforcement; this approach avoids 
the complications that arise from the use of a complicity theory. 
For example, this section omits the requirement that the offender 
know a crime has been committed or that the purported offender is 
guilty of the crime, see Jones v. State, 128 S.W.2d 803 (Tex.Crim. 
App.l939). Instead, the section requires an intent to hinder ap
prehension, prosecution, conviction, or punishment. Furthermore, 
the prosecution or conviction is not dependent upon the pros
ecution or conviction of the person aided, as required by present 
art. 81, see Mom·e v. State, 51 S.W. 1108 (Tex.Crim.App.l899). 

Hindering is graded a Class A misdemeanor. Present law pre
scribes the lowest penalty to which the principal would be liable, 
Penal Code art. 79. 

This section omits the present law's exemption for relatives and 
servants, following the Model Penal Code's suggestion to leave this 
factor to prosecutorial discretion or for consideration in sentenc
ing. 

§ 38.06. Compounding 
(a) An individual, corporation, or association commits an offense 

if he solicits, accepts, or agrees to accept any benefit in consideration 
of refraining from reporting to a peace officer the commission or 
suspected commission of an offense. 

(b) A complaining witness commits an offense if he solicits, ac
cepts, or agrees to accept any benefit in consideration of abstaining 
from, discontinuing, or delaying the prosecution of another for an of
fense. 

(c) It is a defense to prosecution under this section that the bene
fit was solicited or accepted by the victim and did not exceed an 
amount the victim believed to be due as restitution or indemnification 
for economic loss caused by the offense. 

(d) An offense under this section is a Class A misdemeanor. 

Derivation: 
Hawaii Prop.Pen.Code 1 1013 
Model P.C. I 2<2.5 

"Association" de-fined, sec § 1.07. 

Hbtorieal Note 

Cross Referenee• 

"Benefit" defined, see § 38.01. 
"Complaining witness" defined, see § 38.01. 
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Ilt·(i•JI""" P\.plaiuNI . ..,,.., ~ :!.O:J. 
••Pt•aPt• n(fil,.r .. d··firu·d, ..,.'(~ ~ l.O'i. 

TalllJ14'ring wilh \\iltu·-...;, ...... ,. ~ :tt:.tl;";. 

Committee Comment 

§ 3S.07 

The crime of compounding is aimed at deterring or puni:.;hing
the witness or victim who is ''bou~rht off" by the perpetrator of a 
crime. The law docs not ~ro so far as to punish the mere failure to 
report a crime, but do(·S here punish such failure if ~ccun•d l1y a 
bribe. 

Section :l8.06(b) applies to the complaining witness who has al
ready reported the crime. but then solicits or accepts a bribe to 
refuse to cooperate with the state in prosecuting the accused. 

Subsection (c) proYides a defense to a victim who violates this 
section if the consideration amounts to no more than restitution 
for tbe loss caused by the offense. It should be noted, howe,·er, 
that the defense applies only to the offense of compounding-not 
to the primary offense. The state may choose to prosecute the lat
ter even though it has ueen compromised by the accused and his 
victim. 

§ 38.07. Escape 
(a) An individual arrested for, charged with, or convicted of an of

fense commits an offense if he escapes from custody. 

(b) Except as provided in Subsection (c), an offense under this 
section is a Class A misdemeanor. 

(c) An offense under this section is a felony of the third degree if: 

(1) the actor was charged with or convicted of a felony; or 

(2) the actor was confined in a penal institution; or 

(3) the actor used or threatened to use a deadly weapon to ef
fect his escape. 

Historical Note 

Derivation: 
UI.Stat.Ann. ch. 3S, § 31-G 

Cross References 

"C11stody" rlefined, see~~ 3ROI, :JS.09. 
"Dend1y W<'apon" definl'd, ~N· § 1.07. 
"Escape" defined, see § 38.01. 
Ending arrest, see § 3S.W. 
Hindering apprehension or proRN'Htion, S<'C § 3...~.05. 
"Penal institution" defined, sec § 1.07. 

Committee Comment 
This section restates Penal Code arts. 353a, 353b, and 353d with

out significant change. Escape from custody undermines the ef-
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fectiveness of the system of criminal correction and punishment. 
It often creates danger to the captors and bystanders, disrupts 
prison routine, and requires allocation of police resources to effect 
recapture. Moreover, when a question is raised concerning the le
gality of the detention, it is desirable to encourage reliance on le
gal proceedings rather than self-help. 

"Custody" is defined as restraint by a public servant pursuant 
to court order or arrest by a peace officer. This definition en
larges the scope of the present escape law which does not apply to 
escape from arrest. "Escape" is defined as unauthorized depar
ture from custody or failure to return to custody following a tem
porary leave for a specific purpose or limited period, but violations 
of probation or parole are not escapes. "Penal institution" is de
fined to include jails and penitentiaries but to exclude detention 
facilities for juveniles or mental patients who are not accused of 
an offense. Therefore, escape from such a detention facility is not 
a violation of this section. 

The offense is aggravated to a third degree felony if the escapee 
was charged with or convicted of a felony, was confined in a penal 
institution, or used or threatened to use a deadly weapon. These 
aggravating factors are roughly the same as present law. 

§ 38.08. Permitting or Facilitating Escape 
(a) An official or employee of an institution, which is responsible 

for maintaining persons in custody, commits an offense if he inten
tionally, knowingly, or recklessly permits or facilitates the escape of a 
person in custody. 

(b) An individual, corporation, or association commits an offense 
if he intentionally or knowingly causes or facilitates the escape of one 
who is in custody pursuant to: 

( 1) an allegation or adjudication of delinquency; or 
(2) a statutory procedure authorizing involuntary commit

ment for mental illness, alcoholism, or drug addiction. 
(c) Except as provided in Subsection (d), an offense under this 

section is a Class A misdemeanor. 
(d) An offense under this section is a felony of the third degree if: 

(1) the person in custody was charged with or convicted of a 
felony; or 

(2) the person in custody was confined in a penal institution; 
or 

(3) the actor used or threatened to use a deadly weapon to ef
fect the escape; or 

(4) the offense under Subsection (a) was committed intention
ally. 
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Historical Note 

Ocrt'V.I.tton: 

~··w 

Cro•• Reference• 

".\ ....... odutlon" ddinf'd. ~('f' ~ l.Ui". 
( 'ulllplidty in C'!'iC1lp<', ~'{' eh. 7, ~11\ldt. .\: J ;~ ... JI7. 

"C'u ... t•)tly'' d£>flnetl, ~l"C ~' :~~.01, :JS.o•~l. 
"Pt•ndly WCllfW)Il" UC'flnctl, St't"' ~ 1.07. 
"Est·npc" deflnetl, ~ § 3$..01. 
llimll'rln~ npprch('nslon or pro~"'('llti,•n. ''>t' ~ 3.".0;";. 
"l't·nal ln!"titutiou" df·(illf'tl. :-4"'(' ~ t.o7. 

Committee Comment 

§ 38.09 

Although this section follows generally the present Texas law 
and that of other recent re,·ising states in defining this offense. 
the particular language used is unique. The section replac<'s lli 
articles of the Penal Code, arts. :317-322 and 326-334. 

Most forms of aiding escape constitute complicity in the escape. 
This section enlarges the scope of complicity in the escape to in
dude reckless conduct by an official or employee of a jail, peniten
tiary. insane asylum, etc., which results in an escape. Causing or 
facilitating the escape of a person whose escape is not itself a 
crime--e. g., a juyenile delinquent or im·oluntary hospital inmate 
--is also co,·ered by this section, but not under the complicity theo
ry, since complicity in a none rime is not an offense. 

Aiding an escapee who was charged with or com•icted of a felo
ny. or confined in a penal institution. aggravates the offense to a 
felony. as do the use or threatened use of a deadly weapon by the 
aider and the intentional aiding b)· an institution employee. 

§ 38.09. Effect of Unlawful Custody 

It is no defense to prosecution under Section 38.07 (escape) or 38.-
08 (facilitating escape) that the custody was unlawful. 

Derivation: 

).IOltt:-1 P.C. § 2-42.6(3) 

•·('u!'>tn<ly" d('finf"U, &'f' ~ :l.'i.Ol. 
"l'nlnwful .. definC'tl, ~r·P ~ 1.07. 

Historical Note 

Cross References 

Committee Comment 
l\Iost of the present Texas escape statutes require the custody to 

be lawful, e. g., Penal Code arts. 317 (legal custody), 326 (lawfully 
detained), and 330 (legally detained in custody). However, the 
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harm to be prevented by an escape offense is the same regardless 
of the lawfulness of the detention. Moreover, when a person is in 
official custody, there are legal remedies to challenge his confine
ment, and resort to these remedies, rather than self-help, is encour
aged by this section. 

§ 38.10. Implements for Escape 
(a) An individual, corporation, or association commits an offense 

if, with intent to facilitate escape, he introduces into a penal institu
tion, or provides an inmate with, a deadly weapon or anything that 
may be useful for escape. 

(b) An offense under this section is a Class A misdemeanor unless 
the actor introduced or provided a deadly weapon, in which event the 
offense is a felony of the third degree. 

Hiotorical Note 

Derivation: 

N.Y.Rev.Pen.Law If 205.20, 205.25 

Cross Reference• 

"Association" defined, see § 1.07. 
"Deadly weapon" defined, see § 1.07. 
"Escape" defined, see § 38.01. 
"Penal institution" defined, sec § 1.07. 

Committee Comment 
This section replaces portions of Penal Code arts. 326 and 327 

(aiding one charged with felony or misdemeanor to escape from 
jail). Although the category of "implements" is very broad-any
thing that may be useful for escape-the required culpable mental 
state-intent to facilitate escape-is stringent enough to narrow 
the scope of this offense to reach what is a form of attempting to 
facilitate an escape. 

Unlike Section 38.08 (permitting or facilitating escape), this of
fense is complete regardless of whether the escape is accomplished. 

The offense is a Class A misdemeanor unless the implement is a 
deadly weapon. The aggravating factor is thus the nature of the 
implement rather than the charge against the recipient as under 
present law. 

§ 38.11. Bail Jumping and Failure to Appear 
(a) An individual or corporation lawfully released from custody, 

with or without bail, on condition that he subsequently appear at a 
specified time and place, commits an offense if he intentionally or 
knowingly fails to appear at that time and place. 
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(b) It is an exception to the application of this section that the ap
pearance is required as an incident of probation or parole. 

(c) It is a defense to prosecution under this section that the actor 
had a reasonable excuse for his failure to appear at the specified time 
and place. 

(d) Except as provided in Subsections (e) and (f), an offense un
der this section is a Class A misdemeanor. 

(e) An offense under this section is a Class C misdemeanor if the 
offense for which the actor's appearance was required is punishable 
by fine only. 

(f) An offense under this section is a felony of the third degree if 
the offense for which the actor's appearance was required is classified 
as a felony and he intentionally failed to appear. 

Derivation: 
Cal.Prop.Pen.Code §§ 1307, 1308 
Model P.C. § 242.8 

"Custody'" defined, sec § ~8.01. 
Defense explained, see § 2.o:t 
Exception explained, sec § 2.02. 

Historical Note 

Cross References 

Committee Comment 
This section replaces the 1967 bail jumping statute, C.C.P. art. 

22.01a. However, the objective of this section goes beyond the 
present Jaw by providing a sanction for failure to appear by one 
released on personal bond; hopefully this will encourage the use of 
personal bonds. 

The present Jaw defines the offense as knowingly and willfully 
failing to appear within 30 days after a bail forfeiture. Under 
this section the offense is committed by an intentional or knowing 
failure to appear at the time and place specified. The defense in 
Subsection (c) places the burden of producing evidence on the de
fendant to show an excuse for his failure to appear. 

There are administrative sanctions for failure to appear in 
connection with probation or parole requirements, and such fail
ures are therefore excepted from this section. 

The grade of this offense varies with the seriousness of the 
charged offense for which appearance is required. However, the 
offense is a felony only if the failure to appear was intentional, e. 
g., by one who took flight or went into hiding to avoid apprehen
sion. 
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§ 38.12. Barratry 
(a) An individual, corporation, or association commits barratry if, 

with intent to obtain a benefit for himself or to harm another: 

( 1) he institutes any suit or claim in which he knows he has no 
interest; or 

(2) he institutes any suit or claim that he knows is false; or 

(3) he solicits employment to prosecute or defend a suit or to 
collect a claim. 

(b) Barratry is a Class A misdemeanor. 

Historical Note 

Derivation: 
Penal Code art. 430 

Cross References 

"Benefit" dPfinC'Il, ~C'C' § 1.07. 
Disbarml'nt of attorm•y guilty of harratry, ~<'e TI.f'.K nrt. 313. 
"Harm" UefinC'd, Sf'e § 1.07. 
Legal ethics, see State Rnr Hnles art. XIII,§ 3. 

Committee Comment 
This section restates in simpler terms the offense of barratry 

now found in Penal Code art. 430. Barratry is defined to prohibit 
conduct which tends to foment litigation, for purposes other than 
the pursuit of justice, in situations where litigation might not oth
erwise arise. Litigation so fomented imposes a burden on the ju
dicial institutions and allows them to be employed as instruments 
of oppression or private aggrandizement rather than for the order
ly resolution of bona fide disputes. Furthermore, a lawsuit insti
tuted for the purposes proscribed in this section unjustifiably vex
es those forced to defend the suit. 

Barratry by an attorney is punishable by disbarment, R.C.S. art. 
31~. The tort remedy for malicious prosecution is also available 
for a suit filed maliciously and without probable cause. This sec
tion provides a criminal sanction to supplement these remedies. 
The authorized punishment is increased from the $500 and/or 3 
months maximum of the present law to a Class A misdemeanor. 

§ 38.13. Preemption 

The legislature by enacting this chapter intends to preempt any 
other regulation of the area covered by this chapter. No governmen
tal subdivision or agency may enact or enforce a law that regulates or 
makes any conduct in the area covered by this chapter an offense, a 
violation, or the subject of a criminal or civil penalty or sanction of 
any kind. 

282 



OBSTRUCTING GOVERNMENT 

Derivation: 
?olew 

Historical Note 

Cross References 

".Agenc.r" defined, sec § 1.07. 
''Conlluct" Ucfined, see§ 1.07. 
Effect of codC', see§ 1.03. 
"Gon~rnment" <lefinrd, ~ec § 1.07. 
"Law·• definC'cl, sPe § 1.07. 
Preemption l>y code, see § 1.03 comment. 

Committee Comment 

§ 38.13 

Municipal ordinances presently conflict with and overlap state 
law in the area of offenses against obstructing governmental oper
ation. Houston and Dallas, for example, both prohibit resisting 
arrest and escaping from custody, see Houston City Code §§ 32-3, 
32-5 (1968); Dallas City Code §§ 31-3, 31-14 (1967). The Hous
ton code also punishes the refusal to assist a police officer in the 
execution of his lawful duty when summoned or commanded to do so, 
§ 32-4. These ordinances exist even though state law clearly pro
scribes the conduct they cover, Penal Code arts. 317-322, 326-334, 
338, 339, 341, 348, 353a, 353b, 353d. To eliminate this conflict and 
confusion between state and local law, and to prevent future con
flict and confusion, Section 38.13 makes clear the state intends to 
preempt the area of offenses against obstructing governmental op
eration and thereby prevent governmental subdivisions and agen
cies from enacting or enforcing laws in this area. 

Refusal to aid a peace officer, although now an offense under 
Penal Code art. 348, was purposely omitted from this code, and 
governmental subdivisions and agencies are thus prohibited by Sec
tion 38.13 from penalizing or otherwise regulating this conduct. 
This section also forbids, for example, local laws punishing failure 
to report an offense, fleeing after being stopped for investigation, 
or malicious prosecution. In addition, of course, laws conflicting 
with the provisio;,s of this chapter a1·e forbidden, e. g., making un
lawfulness of an arrest a defense to its resistance, criminalizing 
escape from a juvenile detention home. 
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CHAPTER 39. ABUSE OF OFFICE 
Section 

39.01. Official Misconduct. 
39.02. Official Oppression. 
39.0:3. Misuse of Official Information. 

Section 39.01. Official Misconduct 
(a) A public servant commits an offense if, with intent to obtain a 

benefit for himself or to harm another, he intentionally or knowingly: 
( 1) commits an act relating to his office or employment that 

constitutes an unauthorized exercise of his official power; or 
(2) commits an act under color of his office or employment 

that exceeds his official power; or 
(3) refrains from performing a duty that is imposed on him 

by law or that is clearly inherent in the nature of his office or 
employment; or 

(4) violates a law relating to his office or employment. 
(b) For purposes of Subsection (a) (2), a public servant commits 

an act under color of his office or employment if he acts or purports 
to act in an official capacity or takes advantage of such actual or 
purported capacity. 

(c) An offense unrler this section is a Class A misdemeanor. 

Hbtorical Note 

Derivation: 

XY.Hev.ren.Law § 195.00 

Cross References 

".\ct" tlt•fill<'tl, SPP § 1.07. 

"lknC'fit'' dt•fin('d, :-:ee ~ 1.07. 
Bribery and corrupt influencP, see ch. 30. 
C'ommercinl bribery, ~ee § 32.43. 
"Harm'' defined, ~Pe § 1.07. 
Impersonating public servant, see§ 37.11. 
"Law" dC'fill<'d, s<'e § 1.07. 
:\Jisuse of offic·ial information, see § 39.03. 
Official oppression, se-e § 39.02. 
"Public servnnt" defined, sec § 1.07. 

Committee Comment 
This section replaces a large number of Texas statutes, most of 

which apply to violations of specific duties by specified public 
servants, e. g., Penal Code arts. 87 (misapplication of public mon-

284 



ABUSE OF OFFICE § 39.02 

ey), 416 (neglect in drawing juries), 397 (commissioner failing to 
attend court), 422 (officer refusing to give data). It proscribes 
generally misfeasance and nonfeasance in public office and pro
vides a uniform mens rea requirement and penalty structure. 

Unlike some of the present articles, this section requires inten
tional and knowing violations before the criminal sanction is avail
able. Simple negligence and incompetence are not appropriate con
cerns of the penal law. 

This section broadens the coverage of present law to embrace the 
comprehensive category of public servant, which includes, in addi
tion to officers and employees of government, jurors and notaries 
public. 

The four subdivisions of this section describe the different ways 
in which the offense can be committed. The public servant is re
sponsible for unauthorized exercise of his power, acts beyond his 
power, failure to perform a mandatory duty, and violation of a law 
relating to his office. 

§ 39.02. Official Oppression 
(a) A public servant acting under color of his office or employ

ment commits an offense if: 

(1) he intentionally subjects another to mistreatment or to ar
rest, detention, stop, frisk, halt, search, seizure, dispossession, as
sessment, or lien that he knows is unlawful; or 

(2) he intentionally denies or impedes another in the exercise 
or enjoyment of any right, privilege, power, or immunity, know
ing his conduct is unlawful. 

(b) For purposes of this section, a public servant acts under color 
of his office or employment if he acts or purports to act in an official 
capacity or takes advantage of such actual or purported capacity. 

(c) An offense under this section is a Class A misdemeanor. 

Historical Note 

Derivation: 

Model P.C'. § 243.1 

Cross References 

Impl'r~onating public servant, sec§ 37.11. 
Official misconduct, see § 39.01. 
Public duty justification, sec § 9.22. 
"Public sc>rvant" defined, see§ 1.07. 

Committee Comment 
Present law does not contain a provision penalizing official op

pression. Rather, the Penal Code includes statutes prohibiting cer-
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tain oppressive activitiee. mostly relating to law enforcement-e. 
g., inflicting unauthorized punishment on a pl'isoner (art. 353), us
ing violence to induce confession (art. 1157), detaining a person 
who has been ordered released on habeas corpus (art. 1175), refus
ing to allow a person in custody to consult with counsel (art. 
1176), and "hitting, striking, or whipping" inmates of certain 
state institutions (arts. 349 and 1158). Section 39.02 replaces 
these ad hoc statutes with a general offense of official oppression 
that applies to all public servants. 

In order to convict a public servant of official oppression under 
this section, the state must prove that he intentionally acted in one 
of the ways specified with knowledge that his doing so was unlaw
fu I. The state must also prove that the public servant was acting 
or purporting to act in his official capacity or taking advantage of 
suc·h actual or purported capacity, i. e., acting under color of his 
office or employment. 

A public servant may be guilty of official oppression although 
he takes no aggressive or affirmative action against the victim; 
his denying or impeding the victim in securing his legal rights or 
pri\'ileges, for example, violates Subsection (a) (2). 

The inclusion of this offense to deter and punish official oppres
sion is especially important in view of the code's denial of the tra
ditional defense of illegality to charges of resisting or escaping 
from arrest, search, stop and frisk, and custody. 

§ 39.03. Misuse of Official Information 
(a) A public servant commits an offense if, in reliance on infor

mation to which he has access in his official capacity and which has 
not been made public: 

( 1) he acquires or aids another to acquire a pecuniary interest 
in any property, transaction, or enterprise that may be affected 
by the information; or 

(2) he speculates or aids another to speculate on the basis of 
the information. 

(b) An offense under this section is a Class A misdemeanor. 

Derivation: 
N.H.Prop.C'rlm.Codl' ; 588:2 
l\lich.Prop.Pt:>11.Code ~ 4810 

Hbtorlcal Note 

Croas Refere•ce• 

"Public spn·ant" tlPfinetl, SC"{' § 1.07. 

Committee Comment 
This offense is new to Texas law, but it is analogous to several 

statutes in the present law forbidding disclosure of certain insider 
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information, Penal Code arts. 144, 145, 426, and prohibiting a state 
official from buying claims against the state, art. 368. 

The fiscal integrity of the state may be undermined if public 
servants are permitted to profit from confidential information ac
quired by virtue of their position. Enrichment of insiders will 
also disadvantage citizens who deal with the insiders in ignorance, 
and the temptation to profiteer may motivate public servants to 
delay, slant, or eYen falsify information concerning governmental 
transactions. 

This section does not apply to investment or speculation based 
on information aYailable to the public, even though the information 
is not generally known. 
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TITLE 9. OFFENSES AGAINST PUBLIC 
ORDER AND DECENCY 

CHAPTER 42. DISORDERLY CONDUCT AND 
RELATED OFFENSES 

Section 

42.01. 
42.02. 
42.03. 
42.04. 
42.05. 
42.06. 
42.07. 
42.08. 
42.09. 
42.10. 
42.11. 
42.12. 

Disorderly Conduct. 
Riot. 
Obstructing Highway or Other Passageway. 
Defense When Conduct Consists of Speech or Other Expression. 
Disrupting Meeting or Procession. 
False Alarm or Report. 
Harassment. 
Public Intoxication. 
Desecration of Venerated Object. 
Abuse of Corpse. 
Cruelty to Animals. 
Preemption. 

Committee Comment 
The ideal of certainty in the criminal law has sometimes been 

quietly abandoned in offenses at the lower level of the criminal 
spectrum. In some states statutes forbid "disorderly conduct" or 
"breaches of the peace" without defining those terms. In other 
states statutes are more elaborate but no more precise. In Texas, 
for example, it has been illegal to assemble for "any illegal object," 
to behave in a "boisterous and tumultuous" way and thereby 
create a danger of "illegitimate" alarm, or to be a person 
"leading an idle, immoral or profligate life" who has no Pl'Op
erty to support him and who is able to, but does not, work. 

Modern draftsmen have commonly given no more precision to 
their definitions of disorderly conduct offenses than did the au
thors of nineteenth century penal codes. In the 1961 revision of 
the Illinois Criminal Code, for example, offenses against public or
der were largely encompassed in the following language: "A per
son commits disorderly conduct when he knowingly 
[d]oes any act in such unreasonable manner as to alarm or 
disturb another and to provoke a breach of the peace." Ill.Stat. 
Ann. ch. 38, § 26-1(1). 

This sacrifice of certainty is, in part, a product of necessity. 
The varieties of human mischief are so great that no draftsman 
can anticipate them all, and limitations of language prevent the 
precise description of some mischief that can be anticipated. Nei
ther the committee's proposal nor any other can, for example, pre-
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cisely define the point at which noise in a neighborhood becomes so 
loud that criminal remedies are required. 

The requirement that crimes be precisely defined in advance 
serves at least three separate policies, all of which are as applica
ble to minor as well as more serious offenses. First, a man should 
have fair warning; he should know the consequences of his con
duct before he acts. Second, he should be able to prepare a de
fense when a charge is brought against him. And third, his liber
ty should not be subject to the unconfined discretion of those who 
enforce the law; the criminal law should be formulated in advance 
by a democratic law-making body. 

This last policy may have special importance in defining minor 
offenses for two reasons. Arrest is itself a major sanction for dis
orderly conduct, and the policeman's need for guidance in this in
creasingly sensitive area is unusually great. Moreover, persons 
charged with offenses against public order are commonly tried in 
justice and corporation courts-where representation by counsel is 
exceptional; where judges are not always trained in the law; 
where, at least in urban areas, large caseloads are commonplace; 
and where appeals to higher courts are rare. Paradoxically, the 
law applied by lower judicial officers has left more to their person
al, subjective discretion than that applied by judges who must 
meet more stringent legal qualifications, who are more carefully 
reviewed, and who are more rigorously confined by procedural 
safeguards. 

The committee's principal goal in this chapter has been to apply 
the usual principles of criminal draftsmanship to minor offenses 
-offenses that have traditionally been 1·egarded as "catchalls" and 
that have sometimes been defined with an almost deliberate impre
cision. 

The results of the committee's efforts should, of course, be e,·al
uated in the context of the entire code. Disorderly conduct and re
lated offenses cover a narrower field in this chapter than in cur
rent Texas law, but the principal reason is not that the committee 
has legalized much previously outlawed behavior. Instead, the 
committee has chosen to treat many problems traditionally regard
ed as disorderly conduct problems under other sections of the code. 
For example, the offenses of vagrancy and disorderly conduct have 
sometimes been used to justify the interruption of persons found 
in suspicious circumstances. The committee recognizes that the 
power to interrupt these persons may be necessary, but in its view 
the problem should not be solved by subjecting a person's harmless 
conduct to condemnation under the substantive criminal law. In
stead, the committee has given the power to interrupt directly
through a carefully drawn "stop-and-frisk" statute that is new to 
Texas jurisprudence. 

Similariy, the committee has drafted statutes concerning crimi
nal trespass, criminal mischief, obstructing highways and other 
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passageways, and disrupting meetings or processions. In each in
stance, the committee has attempted to provide a more precise 
mechanism for resolving problems that, in the past, have been 
treated under broad-gauged disorderly conduct provisions. 

The possibility remains, of course, that despite the committee's 
best efforts some unanticipated forms of disorder may faJJ outside 
the scope of this chapter. On occasion, certainty in the criminal 
Jaw inevitably involves a cost to Jaw enforcement. This chapter 
proceeds on the view that the cost is worth paying, for to under
penalize rather than overpenalize has always been the course of 
liberty. 

§ 42.01. Disorderly Conduct 
(a) An individual or corporation commits disorderly conduct if he 

intentionally or knowingly: 
(1) makes a coarse and obviously offensive utterance, gesture, 

or display in a public place; or 
(2) creates, by chemical means, a noxious and unreasonable 

odor in a public place; or 
(3) abuses or threatens a person in a public place in an ob

Yiously offensive manner; or 
(4) makes unreasonable noise in a public place, or near a pri-

Yate residence that he has no right to occupy; or 
(5) fights with another in a public place; or 
(6) discharges a firearm in a public place; or 
(7) displays a deadly weapon in a public place in a manner 

calculated to alarm. 
(b) It is a defense to prosecution under Subsection (a) (3) that 

the actor had significant provocation for his abusive or threatening 
conduct. 

(c) For purposes of this section, "public place" means any place to 
which the public or a substantial group of the public has access and 
includes, but is not limited to, streets, highways, and the common 
areas of schools, hospitals, apartment houses, office buildings, trans
port facilities, and shops. An act is deemed to occur in a public place 
or near a private residence if it produces its offensive or proscribed 
consequences in the public place or near the private residence. 

(d) An offense under Subsections (a) (1)-(a) (5) is a Class C 
misdemeanor; an offense under Subsection (a) (6) or (a) (7) is a 
Class B misdemeanor. 

Hbtorical Note 

Derivation: 

New 
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Cross References 

Assault, SC'e § 22.01. 
Criminal mischief, see § ~8.03. 
Criminal trespass, sec § 30.03. 
"Deadly weapon" definC'd, seC'§ 1.01. 
Defense ('Xplaincd, see § 2.03. 
DdC'HSP wlwn conduct consists of spN'ch or other C'xpres~ion, see § 42.0-l 
])isruptillA" meeting or procession, see § 42.03. 
''Firearm" defined, see§ 1.07. 
Ohstl'llcting highway, see § 42.03. 
Prohibited weapons, see § 46.o:t 
Puhlic intoxication, see § 42.0,q, 
Hiot. S('(' § 42.02. 
Stop ntHI frisl.:, seC' C'.C.P. nrt. 1-tOl, a.s amC'nded. 

Committee Comment 
Grading 

§ 42.01 

Except in cases involving the use or display of a deadly weapon, 
this section treats disorderly conduct as a Class C misdemeanor, 
which is punishable by a maximum $200 fine. In this respect, its 
approach is the same as that of present law, which, in the main, 
sets the maximum penalty for minor offenses against public order 
at a $100 or $200 fine. 

There are probably instances of disorderly conduct that merit 
more severe punishment than this draft permits, but the approach 
of current Texas law was preferred for two reasons. First, it is 
almost impossible to describe the circumstances that merit greater 
punishment. Second, an increase in punishment would work a sub
stantial reallocation of jurisdiction among Texas courts. The pos
sibility of imposing a greater penalty than a $200 fine would re
move disorderly conduct cases from the jurisdiction of justice and 
corporation courts and thus transfer a large segment of their 
workload to other courts. 

The Public Place Concept 
The requirement that disorderly conduct occur in a public place 

is traditional in Texas law. This requirement reflects the view 
that a disorderly conduct statute is not a suitable instrument for 
regulating what the Model Penal Code draftsmen have called "in
tramural or intrafamilial disputes." Unlike the Model Penal Code, 
however, this section recognizes one exception to its requirement 
that disorderly conduct occur in a public place. Unreasonable 
noise near a private residence, however isolated, should not be 
viewed as private or intramural behavior. In the committee's 
view, this behavior should remain subject to sanction as disorderly 
conduct, as it is under existing law. 

Types of Disorderly Conduct 
Subsection (a) (1), which proscribes coarse and obviously offen

sive utterances, gestures, and displays in a public place, is derived 
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in part from the Model Penal Code. It simplifies and expands two 
provisions of existing law. Article 482 of the Penal Code applies 
when offensive language is directed to a specific individual, who 
must be present, or to one of his female relatives. Under this arti
cle, the state must demonstrate that the actor's language was rea
sonably calculated to provoke a breach of the peace. The second 
provision, art. 474, forbids violent, abusive, indecent, profane, bois
terous, unreasonably loud, or otherwise disorderly conduct when 
this conduct would tend to cause or provoke a disturbance. 

Both provisions of current Texas law are defective in that they 
turn the actor's punishment on how persons other than the actor 
are likely to respond to his conduct. Thus, abusive language di
rected to a lumberjack might be punishable, because it is likely to 
provoke a disturbance, while abusive language directed to an old 
lady might be permissible, because the old lady is unlikely to re
spond with her fists. Throughout Chapter 42 the committee has 
rejected the view that disorderly behavior should be punished only 
when it is likely to provoke a breach of the peace. The offensive 
character of the behavior itself-what the actor did-provides the 
occasion for punishment under this chapter, and the anticipated re
action of victims and bystanders is immaterial. 

The terms "coarse and obviously offensive" seemed to the com
mittee as precise as the nature of this offense permits. In the 
committee's view, it would have been inappropriate to prohibit all 
"offensive" utterances in a public place, since that term might 
have been construed to prohibit the expression of offensive ideas, a 
constitutionally protected activity. The committee's goal was, of 
course, to regulate the manner of public expression, not its content. 
Similarly, in the committee's opinion, it would have been inappro
priate to prohibit all "coarse" utterances in a public place, since 
coarse language is not offensive in certain social contexts. The 
two operative terms therefore limit each other. An utterance, ges
ture, or display must be both coarse and obviously offensive before 
it can be punished. (The committee preferred the term "coarse" 
to terms such as obscene. lewd, profane, and indecent, because this 
term, unlike the oth~rs, is devoid of archaic overtones that clutter, 
rather than clarify, its meaning.) 

Subsection (a) (2), which outlaws the creation of noxious and 
unreasonable odors in a public place, is the code's "stink bomb" 
provisiOn. It is more general than the provision it replaces in 
present law, which makes it "unlawful to break, open, or explode 
or to abet in the breaking, opening, or exploding of any stink bomb 
or any stinking, offensive smelling, or injurious bomb or substance 
with a malicious intent wrongfully to injure, molest or coerce an
other. Penal Code art. 1339b. Existing law treats 
stink bombs and explosives in the same manner; the use of either 
is a felony, punishable by as much as 25 years' imprisonment. 
These penalties are clearly excessive for persons who, however se-
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\•·n·l:: tL•·y may have offt·ndL•d tht•ir nl'i~hbors' .:'l'n ... ~.· <lf :-:.mel], 
h:1\1· not t·.\jl)"t·d tht.·m to any dan~l'r of J•hy:->it·al injury. 

Sub~et·tion •al(:lJ, \\hit:h conn·rns thrl'als and \'t·rhal abu:-:;t· in ~l 

J•UL!it.: Jll,at't', is broader than c·xisting law. Current law dol':' n.1t 
:-<f•tTifintlly prohihit any form of thn~at. and it n•quin•s that \t•d•al 
abu~l· bt• n.·a~orw.bly calrulah•d to pro\·ohe a brea<:h of tht• pt·an.• l•t·
forl' it can bt• punbhl'd, P('nal < 'oJe art. 4X2. 

~uhst·ction ~ h! prDYidt·,... a deft•n.-.-c to pro:o;c·cutinn undC'r Sub..-··•> 
lion ral•:J) if the actor has si~t . .rnifi<:ant pro\·ut·.ation for his thrc::t
(_•ninll or abusi\·e behavior. Tht.' sig-nifil'anu• of the pro\·ocal inn 
must, of t·our='t.~. be mt.:'a~u rl'd in tl'rms of the ~l·riousnL·s:- of thL· 
threat or abuse that follow~d. 

Suh~<'dion ~a) f 4 ), which prohibit:-; unrea~onabk• noise in a !lllb
lic l'lace or near a pri\·ate rl'sidence. i~ larJ!"l'lY dl~rh·C'd from PL·nal 
Cod~ art. 474. .-\rtielt' 47-1. in part, prohibits the u;e of unn•n<ona· 
bly loud lanJ!"uage in a puhlic or pri\·ate plan>, whciwvrr that lan
.lfUa~e t('nds to provokJ::> a disturbance. Artide 474 also prohibits 
behm·ior of a boiste1·ous and tumultuous character in a public pbee 
or in a residential area when "there is a clear and present dang-L•r 
of alarmin~ persons where no le.l[itimate reason for alarm exists.'' 
Thi~ s£'ction expands existing law hy C'liminating the requircnwnt 
that "alarm" o1· a pro,·oked "di"turbance" be likdy; under this 
sedion, excessi\·e noise itself Jli'O\·ides the n.·ason for punishnwnt. 

This section rontrad~ existing law when the actor's behaYior 
does not occur in a public place. It remains an offen<e under thi,; 
st~tion to disturb a private residence, but only when the actor ha.s 
no legal right to occupy the residence. The committee felt it inap
propriate to punish a man for making exces~i\·e noi~e in or near 
his own house. at least when only his fellow occupants arc dis
tUI·bed. thus disappro\·ing the holdin!' in Pritchett v. State. 214 S. 
W.2d 62:! (Tex.Crim.App.1948l. 

Subsection (a) (5), which prohibits fighting in a public J•bon'. 
does not depart substantially from present law, Penal Code art. 
47:l. It should be noted. howe,·cr, that self-defense and othL•r prin
ciples of justification (see Chapter 9) apply to offenses al'ain,.;t 
public orcil1 I", thi:" code thus resolving an ambig-uity in pre:-'C·nl law, 
see Pollock v. State. 22 S.W. 19 1 Tex.Crim.App.1893 l. 

Subsections la)(6) and 17) are deriwd from present law. which 
prohibits the "alarmin!r" or "frightenin!r" display of firearms in a 
public place. Penal Code art. 474. and the firing of firearms in a 
public place. arts. 480. 480a. 

§ 42.02. Riot 

(a) An individual or corporation commits an offense if he inten
tionally joins with three or more other persons in a Yiolent course of 
disorderly conduct. 

(b) An offense under this section is a Class A misdemeanor. 
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Derivation: 

Xew 

]Ji ... or.1f'r1y J-onclnd, lilf'f' f ~~.f\1. 

))i...:ruptin~ ID{'('tlng, ~ f ·1.:!.0!",. 

Jlbtorloal Xot. 

Crou Beferea-

IncHPm.-nt to rlut, ~"C' l'h. 7. suhrh. A: <"h. l::t. 
ot. ... tnwrin~ hi;.:hwny. ~"<' t 4:!.0:1. 

Committee Comment 
Pre<<>nt law contains over 30 articles defining the crimes of un

lawful assembly and riot, Penal Code arts. 439-454, 456-472. An 
unlawful assembly occurs whenever three or more persons meet to
p;cther with intent to aid each other to commit a criminal act or to 
disturb any person in the enjoyment of a legal right. An unlawful 
assembly becomes a riot when a member of the group commits, or 
attempts to commit, an illegal act. Thus, if three businessmen 
meet and formulate plans for persuading an associate to break a 
contract, they are guilty of an unlawful assembly. If they proceed 
to the associate's place of business where one of them successfully 
advocates the breach (a tortious interference with a contractual re
lationship), the three become rioters. 

Probably the most frequently used of the riot and unlawful as
sembly articles are those which proscribe assemblies designed to 
interfere with a man's pursuit of his occupation. Almost any 
group action that may prove financially costly to another seems po
tentially subject to criminal sanction under these provisions. As a 
result, prosecutors have used broadly-drafted riot and unlawful as
sembly provisions to compensate for serious omissions in the Penal 
Code-notably the lack of a comprehensive statute on group ob
struction of highways and passageways. Most of the persons con
victed under Texas' group action statutes have merited criminal 
punishment of some sort, but the existing riot and unlawful assem
bly offenses are unnecessary under this code. 

The committee has therefore eliminated the crime of unlawful 
assembly and has defined the offense of riot more simply-as dis
orderly conduct aggravated by group action and an element of vio
lence. Behavior by a group is often more alarming, more danger
ous, and more difficult to control than behavior by an individual; 
and because the penalties provided for disorderly conduct in this 
draft are highly restricted, the committee felt it desirable to au
thorize a wider range of sentencing alternatives in cases of group 
activity. 
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§ 42.03. Obstructing Highway or Other Passageway 
(a) An individual or corporation commits an offense if without le

gal privilege he intentionally, knowingly, or recklessly: 

(1) obstructs a highway; street; sidewalk; railway; water
way; elevator, aisle, or hallway to which the public or a substan
tial group of the public has access; or any other place used for the 
passage of persons, vehicles, or conveyances, whether the obstruc
tion arises from his acts alone or from his acts and the acts of 
others; or 

(2) disobeys a reasonable request or order to move issued by a 
person he knows to be a peace officer, a fireman, or a person with 
authority to control the use of the premises: 

(A) to prevent obstruction of a highway or passageway; 
or 

(B) to maintain public safety by dispersing those gath
ered in dangerous proximity to a fire, riot, or other hazard. 

(b) For purposes of this section, "obstruct" means to render im
passable or to render passage unreasonably inconvenient or hazar
dous. 

(c) An offense under this section is a Class B misdemeanor. 

Historical Note 

Der-ivation: 

New 

Cross References 

Criminal trespass, see § 30.03. 
Defense when conduct consists of speech or other expression, see § 42.04. 
Disrupting meeting, see § 42.05. 
Public intoxication, see § 42.08. 
Riot, see § 42.02. 
Stop and frisk, see C.C.P. art. 14.01, as amended. 

Committee Comment 
The Penal Code currentiy deals with the obstruction of highway1; 

and passageways only in specialized situations. Article 1335 is 
captioned "Obstructing Railroad Track" and is limited to activities 
that endanger human life. Article 1347 is a narrowly drawn pro
vision that forbids "throwing or depositing" materials likely to in
jure persons, animals, automobiles, or other vehicles on a public 
road. As recently revised, art. 474 prohibits the "wilful and mali
cious" obstruction of passageways in public buildings; and anoth
er recent enactment, art. 295a, punishes the unwarranted obstruc
tion of exits and entrances on the campuses of educational institu
tions. Texas seems to have too many statutes on passage obstruc-
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tion that do too little, and the committee has therefore drafted a 
single, more comprehensive provision outlawing the unprivileged 
obstruction of any place used for the passage of persons or vehi
cles. 

The phrase "without legal privilege" would, of course, be redun
dant if it referred only to the principles of justification set forth 
in Chapter 9. Its primary function, however, is to incorporate 
privileges from the civil law. For example, the manager of a su
permarket is surely privileged to close one of the store's shopping 
aisles, although the same act by a customer might constitute an il
legal obstruction of the passageway. The store manager's closing 
of the aisle is not specifically justified under Chapter 9, however, 
and this section therefore incorporates the applicable privilege 
from the law of property and agency. It should be emphasized 
that although the phrase "without legal privilege" authorizes 
courts to "borrow" existing privileges from other branches of law, 
it does not allow them to create new privileges whenever they be
lieve that conviction would be unjust. 

Some of the language of this section was derived from Model P. 
C. § 250.7. The section is, however, broader than the Model Penal 
Code in that it applies to private as well as public passageways, 
and in that it requires members of a crowd to obey "unofficial" or
ders to disperse under certain circumstances. The Model Penal 
Code also contains special provisions to prevent the arrest of a 
speaker for obstructing a highway or passageway when the police 
could remedy the obstruction by controlling the size or location of 
his audience. Under this chapter the problem of the obstructing 
audience is treated in the next section, 42.04. 

§ 42.04. Defense When Conduct Consists of Speech or Other 
Expression 

(a) If conduct that would otherwise violate Section 42.0l(a) (4) 
(unreasonable noise) or 42.03 (obstructing highway) consists of 
speech or other communication, or of gathering with others to hear or 
observe such speech or communication, or of gathering with others to 
picket or otherwise express in a nonviolent manner a position on so
cial, economic, political, or religious questions, the actor must be or
dered to move, disperse, or otherwise remedy the violation prior to his 
arrest if he has not yet intentionally and substantially harmed the in
terests of others. 

(b) The order required by this section may be given by a peace of
ficer or, when a peace officer is not immediately available, by any 
person affected by the violation. 

(c) It is a defense to prosecution under Section 42.01(a) (4) or 
42.0:3; 

(1) that in circumstances in which this section requires an or
der, no order was given; or 
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(2) that an order, if given, was manifestly unreasonable in 
scope or content; or 

(3) that an order, if given, was obeyed. 

(d) For purposes of Subsection (c) (2): 
(1) an order to move, addressed to a person whose speech or 

other communication attracts an obstructing audience, is mani
festly unreasonable if the obstruction can be effectively remedied 
by police control of the size or location of the audience; 

(2) an order to move, disperse, or otherwise remedy a viola
tion is manifestly unreasonable if measures less restrictive of 
freedom of communication and assembly are readily available. 

Derivation: 
New 

Defen~c explained, see § 2.03. 
DisordPrly conduct, S('(' § 42.01. 
Obstructing highway, sec § 42.03. 

Historical Note 

Cross References 

Stop and frisk, see C.C.P. art. 14.01, ns amended. 

Committee Comment 
This section establishes general guidelines for resolving certain 

problems of speech and communication that often arise in the area 
of offenses against public order. 

Despite the use of some undeniably vague language, this section 
represents an advance in specificity over the law currently in ef
fect throughout the United States. The problems with which it 
deals have, in the main, been handled by general disorderly conduct 
provisions, which, in turn, have been qualified by general constitu
tional guarantees. The problem of ensuring free expression in 
public places has thus been relegated to the uncertain course of ad
judication under the first amendment. 

The section may diminish the role of first amendment litigation 
by giving speakers and demonstrators specific warning when they 
begin to impinge on interests that are properly protected by the 
criminal law. At the same time, the section is flexible, and ob
viously does not attempt to resolve all the constitutional issues that 
may arise in demonstration cases, or, for example, to perform the 
tasks of a municipal parade ordinance. 

The section's chief function is to express two basic legislative 
policies: first, that in cases involving the expression of a political 
or social viewpoint, the use of on-the-spot directives is preferable 
to the immediate use of criminal sanctions; and second, that on
the-spot directives should be designed to restrict freedom of com
munication and assembly to the smallest extent practicable. 
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As suggested, the section is little more than an expression of 
policy. It does contain an escape valve. Once a court has conclud
ed that a defendant has violated some section of the code, it may 
conclude that he has also harmed the interests of others in a sub
stantial and intentional way. In that event, on-the-spot correction 
is not required. This exemption is, of course, meant to be con
strued in a limited spirit-to dispense with the requirement of on
the-spot correction only when deliberate and serious harm has al
ready occurred. 

It should be noted that this section does not provide a defense 
when the actor's crime consists of the use of coarse and obviously 
offensive language, or of other forms of language that are deliber
ately designed to harass; nor does the section apply when the ac
tor has engaged in violence of any sort, even if he maintains that 
the violence was a form of social protest. 

§ 42.05. Disrupting Meeting or Procession 
(a) An individual or corporation commits an offense if, intending 

to prevent or disrupt a lawful meeting, procession, or gathering, he 
significantly obstructs or interferes with the meeting, procession, or 
gathering by physical action, verbal utterance, or any other means. 

(b) An offense under this section is a Class B misdemeanor. 

Derivation: 

New 

Disorderly conUuct, see § 42.01. 
Obstructing highway, see§ 42.03. 
Puhlic intoxication, see § 42.08. 
Riot, see § 42.02. 

HlstoJ.•lcal Note 

Crosa Reference& 

Htnp and fri!":k, :-;('e C.C.P. art. 14.01, as amended. 

Committee Comment 
It has long been a crime under Texas law to "disturb" a congre

gation assembled for religious worship, Penal Code art. 281. A 
more common current problem, however, arises when demonstra
tors opposed to a particular political viewpoint attempt to prevent 
the free expression of that viewpoint by others. If a disrupting 
group uses force, violence, or the threat of force or violence to ac
complish its objectives, and if the disruption occurs on the campus 
of an educational institution, the group's activities fall within the 
prohibition of the recently enacted art. 295a. Otherwise, the state 
must rely on art. 474, as revised in 1969, which makes it a crime 
"wilfully and maliciously" to disrupt a lawful assembly "when such 
conduct tends to cause or provoke a disturbance." In the commit
tee's view, this 1969 legislation largely plugged a significant gap 
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in our penal law, but this section is somewhat broader in that it 
prevents disruption of a lawful assembly regardless of whether the 
disruption would tend to provoke a disturbance. 

§ 42.06. False Alarm or Report 
(a) An individual or corporation commits an offense if he inten

tionally initiates or circulates a report of a present, past, or impend
ing bombing, fire, offense, or other emergency, knowing that the re
port is false or baseless and intending or knowing: 

( 1) that it will cause action of any sort by an official or \'olun
teer agency organized to deal with emergencies; or 

(2) that it will place a person in fear of imminent serious bod
ily injury; or 

(3) that it will prevent or interrupt the occupation of any 
building; room; place of assembly; place to which the public has 
access; or aircraft, automobile, or other form of conveyance. 

(b) An offense under this section is a Class B misdemeanor unless 
the actor's intent is to prevent or interrupt the occupation of a build
ing, a place to which the public has access, or a facility of public 
transportation operated by a common carrier, in which event the of
fense is a Class A misdemeanor. 

Historical Note 

Derivation: 
New 

Cross Refe1•ences 

"Agency" <lPfinNl, SPC' § 1.07. 
"Serious hoc lily injury" defined, sec§ 1.07. 
TC'rroristic threat, sec§ 22.06. 

Committee Comment 
This section proscribes not only false alarms to agencies of pub

lic safety but, in addition, false alarms to members of the public. 
It is, in several respects, broader than existing Texas law. Penal 
Code art. 1723a prohibits false reports to members of the public, 
but only when they concern the "presence of a bomb or other ex
plosive or incendiary device." Article 1724 prohibits the false re
port of "any fact situation" to a public agency, but the actor is not 
guilty of a crime until "an Authorized Emergency Vehicle" re
sponds to the alarm. 

This section is not intended to reach situations in which a per
son causes terror or public inconvenience by threatening to commit 
a crime himself; those situations are the subject of Section 22.06 
(terroristic threat). The two sections largely complement each 
other, however, since the committee's object is to ensure that no 
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form of misconduct falls into a "no man's land" between the two 
provisions. Similar considerations prompted the inclusion of both 
"official" alarms and alarms to members of the public in a single 
section. Both this section and Section 22.06 will simplify pleading 
and prevent the development of technical distinctions between 
closely similar situations. 

§ 42.07. Harassment 
(a) An individual or corporation commits an offense if he inten

tionally: 
(1) communicates by telephone or in writing in a coarse and 

obviously offensive manner, and by this action intentionally, 
knowingly, or recklessly annoys or alarms the recipient; or 

(2) threatens, by telephone or in writing, to take unlawful ac
tion against any person, and by this action intentionally, know
ingly, or recklessly annoys or alarms the recipient; or 

(3) places one or more telephone calls anonymously, or at an 
inconvenient hour, or in an offensively repetitious manner, or 
without a legitimate purpose of communication, and by this ac
tion intentionally, knowingly, or recklessly annoys or alarms the 
recipient. 

(b) For purposes of Subsection (a) (3), a person places a tele
phone call as soon as he dials a complete telephone number, whether 
or not a conversation ensues. 

(c) An offense under this section is a Class C misdemeanor. 

Derivation: 
Mich.Prop.Pen.Code § 5535 
:Model P.C. § 250.4 

As~anlt, sec § 22.01. 

Historical Note 

Cross Referenees 

"Coarse and obYiously offensive" sec § 42.01 comment. 
J<~al~e alarm ot' r<'port, sec § 42.06. 
Terroristic thrC'at, sec § 22.06. 

Committee Comment 
This section, which is concerned primarily with obscene and ha

rassing telephone calls, changes Penal Code art. 476 in only one ~e
spect. It does not punish the use of "vulgar, profane, obscene, or 
indecent language" over a telephone unless this language is likely 
to annoy or alarm the recipient. In the committee's view, the mo
rality of persons who choose to communicate with each other in 
crude language over the telephone should not be the concern of the 
criminal law. 
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§ 42.08. Public Intoxication 
(a) An individual commits an offense if he appears in a public 

place obviously under the influence of alcohol or any other substance, 
to the degree that he may endang·er himself or another. 

(b) For purposes of this section, "public place" means any place to 
which the public or a substantial group of the public has access and 
includes, but is not limited to, streets, highways, and the common areas 
of schools, hospitals, apartment houses, office buildings, transport fa
cilities, and shops. 

(c) A peace officer or magistrate may release from custody an in
dividual arrested under this section if he beli'eves imprisonment is un
necessary for the protection of the individual or another. 

(d) It is a defense to prosecution under this section that the alco
hol or other substance was therapeutically administered. 

(e) An offense under this section is a Class C misdemeanor. 

Derivation: 

Cal.Pen.Code Ann. § 849 
Model P.C. § 250.5 
Penal Code art. 477 

Defense explainC'll, see § 2.03. 

Historical Note 

Cross References 

Disorderly conduct, sel?' § 42.01. 
"Magistrate" defined, see C.C.P. art. 2.09. 
"Peace officer" defined, see§ 1.07. 
Stop and frisk, see C.C.P. art. 14.01, as nmPIHled. 

Committee Comment 
There were two million arrests for the offense of public intoxi

cation in 1965, one for every three arrests in America. See Presi
dent's Commission on Law Enforcement and Administration of 
Justice, Task Force Report: Drunkenness Offenses 1 (1967). 
There is evidence that a large number of those arrested had a 
lengthy history of prior drunkenness arrests, and that a dispropor
tionate number were poor persons living in slums. The result is 
that alcoholics become part of the "revolving door" system in 
which they are arrested, convicted, fined and, unable to pay the 
fine, jailed for several days. 

The chronic alcoholic should be treated as a sick person rather 
than a criminal, but adequate treatment facilities are not currently 
available. l\fodel legislation designed to treat alcoholism as a med
ical-social problem has been proposed, see Alcoholism and Intoxica
tion Treatment Act, National Institute of Mental Health (Final 
Draft: 1969). When treatment facilities become available, the 
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committee recommends that the legislature consider implementing 
this model act. 

Some courts have held that a chronic alcoholic cannot be consti
tutionally convicted under a drunkenness statute, e. g., Easter v. 
District of Columbia, 361 F.2d 50 (D.C.Cir.1966); Driver v. Hin
nant, 356 F.2d 761 (4th Cir. 1966); State v. Fearon, 283 Minn. 90, 
166 N.W.2d 720 (1969). However. the Supreme Court in Powell v. 
Texas, 88 S.Ct. 2145, 392 U.S. 514 (1968), rejected the argument 
that the eighth amendment's prohibition against cruel and unusual 
punishment automatically prevented the conviction of a chronic al
coholic for being drunk in a public place. Accord: City of Seattle 
v. Hill, 72 Wash.2d 786, 435 P.2d 692 (1967); People v. Hoy, 380 
Mich. 597, 158 N.W.2d 436 (1968); Vick v. State, 453 P.2d 3·12 
(Alaska 1969). 

Section 42.08 is similar to present law, Penal Code art. 477. 
However, the definition of public place, which parallels that in Sec
tion 42.01 (disorderly conduct), eliminates the present law's reach 
to "any private house except his own." 

Subsection (c) is derived from California law and validates 
present police practice. It will also permit the arresting officer or 
magistrate to initiate medical care for chronic alcoholics by releas
ing them to treatment facilities. 

The defense in Subsection (d) is necessary to exculpate one un
der the influence of a therapeutically administered substance, since 
the term substance, which is intentionally broad, includes, for ex
ample, prescription medication. 

§ 42.09. Desecration of Venerated Object 
(a) An individual or corporation commits an offense if he inten-

tionally desecrates: 

( 1) a public monument; or 

(2) a place of worship or burial; or 

( 3) a state or national flag; or 

( 4) any other object of veneration owned by another. 

(b) For purposes of this section, "desecrate" means deface, dam
age, or otherwise physically mistreat in a way that the actor knows 
will seriously offend one or more persons likely to observe or discover 
his action. 

(c) an offense under this section is a Class B misdemeanor. 

Derivation: 

Model P.C. § 250.9 

Crimiunl mischief, S<'C § 2R03. 
('riminul treo..:pass, sec§ 30.03. 

lllatorloal Note 

Cross References 
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Committee Comment 
This section, although derived from the Model Penal Code, is 

somewhat broader than that code in several respects. It does not 
require that the actor's conduct be offensive to more than one per
son; it does not require that the actor's conduct occur in a public 
place; and it does not require that an object be venerated by "the 
public or a substantial segment thereof" before its desecration can 
be punished. Thus, although the defilement of a personal religious 
symbol in a private room is not specifically condemned by the Mod
el Penal Code, it is punishable under this section. 

Although the section is broader than the Model Penal Code, its 
flag-desecration provisions are less stringent than those of present 
law. Article 152 of the Penal Code declares that a person who 
casts contempt upon "any flag, standard, color, or ensign of the 
United States," whether "by word or act," is punishable by con
finement "in the penitentiary not less than two nor more than 
twenty-five years." In a rarely enforced provision, Texas also pro
hibits use of the Texas flag for commercial purposes, Business & 
Commerce Code § 17.07; cf. R.C.S. arts. 6139-6142. 

In prohibiting desecration of the flag "by word," the current Pe
nal Code is unconstitutional, Street v. New York, 89 S.Ct. 1354, 394 
U.S. 576 (1969). Moreover, although the committee concluded that 
the psychological affront involved in flag desecration justifies its 
treatment as a crime, the present law's 25-year penalty is excessive. 
Restraint, the committee belieYes, is often a sign, not of weakness, 
but of self-confidence. 

The present statutory provisions on the desecration of graves 
are unnecessarily elaborate. They specifically forbid, for example, 
removing a fence that encloses a cemetery without the owner's con
sent, Penal Code arts. 528, 528a. Every act punished by existing 
law remains an offense under this code, however, either under this 
section or under Section 28.03 (criminal mischief). 

§ 42.10. Abuse of Corpse 
(a) An individual or corporation commits an offense if without le

gal privilege he intentionally or knowingly: 

( 1) treats a corpse in a seriously offensive manner; or 

(2) disinters or dissects a corpse that has been buried or oth
erwise interred. 

(b) An offense under this section is a Class B misdemeanor. 

Histo1•ical Note 

Derivat;on: 

New 
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Cro11 References 

'l'hcrt, see <'h. 31. 
''\Vithuut kgal priviiC'gf.\" see § 42.03 comm<'nt. 

Committee Comment 
Penal Code art. 529 specifically forbids the disinterment or 

dissection of a corpse without legal authorization. It also con
demns various sorts of "grave robbing" (e. g., removing "jewels, 
apparel, or anything")-conduct this code treats under Chapter 31 
(theft). This section expands existing law by making any serious
ly offensive treatment of a corpse an offense. 

§ 42.11. Cruelty to Animals 
(a) An individual or corporation commits an offense if he inten

tionally or knowingly : 
( 1) tortures or seriously overworks an animal ; or 
(2) fails unreasonably to provide necessary food, care, or 

shelter for an animal in his custody; or 
( 3) abandons unreasonably an animal in his custody; or 
( 4) transports or confines an animal in a cruel manner; or 
(5) kills, injures, or administers poison to an animal belong-

ing to another without legal privilege or the owner's effective con
sent; or 

(6) causes one animal to fight with another. 
(b) It is a defense to prosecution under this section that the actor 

engaged only in accepted veterinary practices or bona fide experi
mentation for scientific research. 

(c) For purposes of this section, "animal" means a domesticated 
living creature and a wild living creature previously captured. "Ani
mal" does not include an uncaptured wild creature or a wild creature 
whose capture was accomplished by conduct at issue under this sec
tion. 

(d) An offense under this section is a Class B misdemeanor. 

Derivation: 

~ew 

Criminal mischief, see § 2R03. 
llofense explained, see t 2.03. 

Hlatorieal X ote 

"Effective consent" defined, sec § 1.07. 
Game laws, see R.C.S. tit t03A, as amended. 
'l'heft, see cb. 31. 
"Without legal privlloge," see§ 42.03 comment 
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Committee Comment 
This section is substantially simpler than existing law. Article 

1373 of the Penal Code proscribes the willful maiming, wounding, 
or disfiguring of any horse, ass, mule, cattle, sheep, goat, swine, 
dog, or other domesticated animal. It then provides separately for 
the wilful killing, maiming, wounding, poisoning, or disfiguring of 
any dog, domesticated bird, or fowl of another. Article 1373a con
tains an elaborate penalty provision that requires a determination 
of the moneta1·y harm done by the defendant. Article 1374 con
cerns, among other things, the overdriving, wilful overloading, 
dl'iving when overloaded, overworking. or needless killing of any 
animal. See also Penal Code arts. 613, 1375. 

The squabbles and disputes of a frontier society come to life in 
the Penal Code's provisions on animals, but the code's elaboration 
has not yielded precision. By contrast, this section describes in 
simple, understandable terms the conduct that virtually all statutes 
in this area seek to proscribe. 

The protection of this section is limited to domesticated animals 
(pets and livestock) and to captured wild animals. In the commit
tee's opinion, inhumane methods of hunting, trapping, or capturing 
other wild animals are properly the subject of the game laws rath
er than this code. 

§ 42.12. Preemption 
The legislature by enacting this chapter intends to preempt any 

other regulation of the area covered by this chapter. No governmen
tal subdivision or agency may enact or enforce a law that regulates or 
makes any conduct in the area covered by this chapter an offense, a 
violation, or the subject of a criminal or civil penalty or sanction of 
any kind. 

Historical Note 

Derivation: 

New 

Cross References 

"Agency" defined, sec§ 1.07. 
"Conduct" defined, see § 1.07. 
Effect of code, see § 1.03. 
"Government" defined, see § 1.07. 
"Law" defined, see § 1.07. 
Preemption by code, see § 1.03 comment. 

Committee Comment 
Municipal ordinances presently conflict with and overlap state 

Jaw in the area of disorderly conduct and related offenses against 
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public order. The Austin Municipal Code (1967), for example, 
prohibits spitting in public places and disturbing the peace by 
"beating a drum or making any other loud noise," §§ 
13-10, 23-12; discharging firearms, § 23-6; loitering, §§ 23--9, 
23-10, 23-11; sleeping in streets or parks, § 23--23; and throwing 
articles out of the windows of upper stories of buildings, § 23-24. 
These ordinances exist even though state faw clearly proscribes 
these and other forms of disorderly conduct, e. g., Penal Code arts. 
474-475. 480-480a, 607-609. To eliminate this conflict and confu
eion between state and local law, and to prevent future conflict and 
confusion, Section 42.12 makes clear the state intends to preempt 
the area of disorderly conduct and related offenses against public 
order and thereby prevent governmental subdivisions and agencies 
.lrom enacting or enforcing laws in this area. 

· Chapter 42 deals comprehensively with disorderly conduct and 
related offenses against public order, and forms of disorderly-type 
conduct omitted from this chapter (and not covered elsewhere in 
the code) are purposely exempted from criminal sanction. Thus, a 
governmental subdivision or agency may not enact or enforce a law 
criminalizing vagrancy or loitering, for example, or directing abu
sive language at a peace officer, or wearing a mask in public. In 
addition, of course, laws conflicting with the provisions of this 
chapter-e. g., redefining the public place concept, prohibiting 
drunkenness in a private residence, punishing negligent or reckless 
desecration of a flag-are prohibited. 

306 



PUBLIC INDECENCY 

CHAPTER 43. PUBLIC INDECENCY 

SUBCHAPTER A. PROSTITUTION 
Section 

43.01. Subchapter Definitions. 
43.02. Prostitution. 
43.03. Promotion of Prostitution. 
43.04. Aggravated Promotion of Prostitution. 
43.05. Compelling Prostitution. 

SUBCHAPTER B. OBSCENITY 

43.21. Definition of Obscene. 
43.22. Obscene Display. 
43.23. Obscenity. 

§ 43.02 

43.24. Sale, Distribution, or Display of Harmful Material to Minor. 

SUBCHAPTER C. MISCELLANEOUS 

43.31. Preemption. 

SUBCHAPTER A. PROSTITUTION 

Section 43.01. Subchapter Definitions 

In this subchapter, unless the context requires a different defini
tion: 

( 1) "Deviate sexual intercourse" means any contact between 
the genitals of one person and the mouth or anus of another per
son. 

(2) "Prostitution" means the offense defined in Section 43.02. 

(3) "Sexual contact" means any touching of the anus or any 
part of the genitals of another person, or of the breast of a fe
male 10 years or older, with intent to arouse or gratify the sexual 
desire of any person. 

( 4) "Sexual conduct" includes deviate sexual intercourse, sex
ual contact, and sexual intercourse. 

(5) "Sexual intercourse" means any penetration of the female 
sex organ by the male sex organ. 

§ 43.02. Prostitution 

(a). An individual commits prostitution if: 

(1) he offers to engage, agrees to engage, or engages in sex
ual conduct in return for a fee payable to the actor; or 
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(2) he solicits another in a public place to engage with him in 
sexual conduct for hire. 

(b) An offense is established under Subsection (a) (2) whether the 
actor solicits a person to hire him or offers to hire the person solicit
ed. 

(c) For purposes of Subsection (a) (2), "public place" means any 
place to which the public or a substantial group of the public has ac
cess and includes, but is not limited to, streets, highways, and the 
common areas of schools, hospitals, apartment houses, office build
ings, transport facilities, and shops. 

(d) Prostitution is a Class C misdemeanor unless the actor has 
been convicted one or more times before under this section, in which 
event prostitution is a Class B misdemeanor. 

Hiotorioal Note 

Derivation: 

Subsec. (a)(l): N.Y.Rev.Pen.La.w § 230.00 
Subsecs. (a) (2). lh)-(d): New 

Cross Reference• 

Aggravatt~<l Jlromotion of prostitution, sec §43.04. 
Compellin~ prostitution, sec § 43.05. 
"Conviction" defined, see § 1.07. 
J)isordC'rly conduct, see § 42.01. 
Promotion of prostitution, see§ 43.03. 
''Sexual comluct" defined, see§ 43.01. 

Committee Comment 
Subsection (a) (1) redefines the offense of prostitution present

ly set out in various subdivisions of the vagrancy statute, Penal 
Code art. 607(9), (16)-(20). It differs from present Jaw by fo
cusing on conduct rather than status or location. It also applies 
only to the prostitute. 

The hire and fee elements in Subsection (a) preserve present 
law, art. 607(20), by limiting the proscription to commercialized 
sex. Since the pronoun "he" includes both male and female, see 
Section 1.05 (construction of code), both homosexual and hetero
sexual prostitution is covered. 

Subsection (a) (2) focuses on the public nuisance aspect of pros
titution. It reflects the notion that citizens ought to be able to go 
about in public places without being exposed to offensive solicita
tion. Since this interest is violated whether the solicitation comes 
from a potential customer or from a prostitute, Subsection (b) 
makes clear that tbe offense is committed if either a prostitute or 
~ustomer solicits another in a public place. 
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§ 43.03. Promotion of Prostitution 
(a) An individual, corporation, or association commits an offense 

if, acting other than as a prostitute receiving compensation for per
sonally rendered prostitution services, he receives money or other 
property pursuant to an agreement to participate in the proceeds of 
prostitution. 

(b) An offense under this section is a Class A misdemeanor. 

Historical Note 

Derivation: 

X. Y.Re\".Pen.Law § 230.20 

Cross References 

AggTaYated promotion of prostitution, see§ 43.04. 
"_\.ssocintlon" defined, see§ 1.07. 
Compelling prostitution, see § 43.05. 
Injunction, see R.C.S. art. 4667, as anwnUcd. 
Nuisanee, see R.C.S. art. 4664, as amended. 
Prostitution, sec§ 4::1.02. 
"Prostitution" defined, sre § 43.01. 

Committee Comment 
Section 43.03 applies to persons other than prostitutes, such as 

the pimp and procurer, who profit from prostitution. Present law 
does not distinguish on the basis of whether a promoter receives 
compensation for his efforts, e. g., Penal Code arts. 519 (pander
ing), 525 (procuring). Of course, a person who aids in the com
mission of prostitution, whether or not for pecuniary gain, is re
sponsible as a party under Chapter 7, Subchapter A (complicity). 

This section, along with Sections 43.04 and 43.05, replace several 
offenses in present law: Penal Code arts. 514 (keeping bawdy or 
disorderly house); 516 (employing prostitutes); 518 (liquor in 
bawdy or disorderly house) ; 519 (pandering) ; 522 (keeping re
sort to aid pandering); 525 (procuring); 607(15) (persons who 
invite, entice, solicit, take or transport males for purposes of pros
titution); 607(19) (persons who aid or abet in the doing of any
thing prohibited in art. 607). 

§ 43.04. Aggravated Promotion of Prostitution 
(a) An individual, corporation, or association commits an offense 

if he owns, invests in, finances, controls, supervises, or manages a 
continuing prostitution enterprise that uses two or more prostitutes. 

(b) An offense under this section is a felony of the third degree. 

Historical Note 

Derivation: 
N.Y.Re\·.Pen.La.w § 230.25 
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"Association" dc>flned, ~E'<' § 1.07. 
Compelling prostitution, see § 43.00. 
Injunction, see R.C.S. art. 4667, as ame-nded. 
Nuisance, see R.C.S. art. 4664, as amended. 
Promotion of prostitution, sec§ 43.03. 
Prostitution, see § 43.02. 
"Prostitution'' defined, see § 43.01. 

Committee Comment 
Section 43.04 replaces those articles of the Penal Code aimed at 

prohibiting maintenance of houses of prostitution. Penal Code 
art. 514 (keeping bawdy or disorderly house) is the statute most 
frequently employed and provides a mandatory punishment of a 
$200 fine and 20 days in jail for each dn.y the defendant keeps 
such a house. One defendant was convicted under this article of 
51 counts, and sentenced to 1,020 days in jail and fined $10,200, 
Green v. State, 320 S.W.2d 818 (Tex.Crim.App.l959). Section 43.-
04 grades the offense a felony, which authorizes up to six years in 
the penitentiary, and expands its scope to cover operation of a con
tinuing prostitution enterprise whatever its form or location. 

The requirements of continuing operation and at least two pros
titutes to constitute an enterprise change present law under which 
convictions for "keeping a bawdy house" have been sustained even 
though only one prostitute was kept for one night, e. g., Spears v. 
State, 232 S.W. 326 (Tex.Crim.App.1921). 

§ 43.05. Compelling Prostitution 
(a) An individual or corporation commits an offense if: 

( 1) he causes another by force, threat, or fraud to commit 
prostitution; or 

(2) he causes a person younger than 16 years to commit pros
titution. 

(b) An offense under this section is a felony of the second degree. 

Hiatorlcal Note 

Derivation: 
~ew 

Cro•• Reference• 

Aggrnvatrcl promotion of pro~titution, see § 43.04. 
Computation of age, see § 1.06. 
~"alse imprisonment, see § 20.02. 
Promotion of prostitution, sec§ 43.03. 
Prostitution, see § 43.02. 
"Prostitution" defined, see§ 43.01. 
Rape, see §§ 21.02, 21.09. 
Sexual abusl', see §§ ::n.04, 21.10. 
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Committee Comment 

This section has no precise counterpart in the Penal Code, but 
does cover the most reprehensible forms of "pandering" described 
in art. 519. Article 519 provides for imprisonment "for any term 
of years not less than five," but unlike Section 43.06 does not re
quire proof of force, threat, or fraud for conviction, e. g., Hum
phries v. State, 186 S.W. 332 (Tex.Crim.App.1916) (arranging for 
prostitute to ply her trade in new location). 

SUBCHAPTER B. OBSCENITY 

Section 43.21. Definition of Obscene 
(a) In this subchapter, unless the context requires a different defi

nition, "obscene" means having as a whole a dominant theme: 

(1) that appeals to a prurient interest in sex or excretion; 
and 

(2) that is patently offensive because it affronts contempo
rary community standards relating to the description or repre
sentation of sex or excretion; and 

(3) that is utterly without redeeming social value. 

(b) For purposes of Subsection (a) (2), "community" may not en
compass an area less than the territory of this state. 

(c) In determining whether material is obscene under Subsection 
(a), the trier of facts shall consider the following factors among oth
ers: 

(1) the character of the audience for which the material was 
designed or to which it was directed; 

(2) the predominant appeal of the material for ordinary 
adults or any special audience to which it was directed; 

(3) the degree of acceptance of the material in this state; 
( 4) the purpose of the author, creator, publisher, or distribu

tor; 
(5) any artistic, literary, scientific, educational, or other mer

it of the material. 

Derivation: 
Penal Code art. 527 
Ill.Stat.Ann. ch. 38, § 11-20 
Model P.C. I 251.4 

Harmful material, see § 43.24. 
Indecent exposure, see § 21.08. 

Historical Note 

Cross References 
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Obscene display, S<'<' § 43.22. 
Obscenity offl'nso, st'l' I 43.23. 
Public It~wllnt•ss, S('(' § 21.07. 

Committee Comment 
The definition of obscene tracks that in present law and is the 

current constitutional standard, Memoirs v. Massachusetts, 86 S.Ct. 
975, 383 U.S. 413 (1966). Each of the three elements must be con
sidered independently. The Model Penal Code's element of excretion 
is included because of Sections 43.22 and 43.24 on obscene and harm
ful displays. 

Although Penal Code art. 527 does not define community, former 
art. 527 included a definition similar to Subsection (b). Justice 
Brennan expressed the view in Jacobellis v. Ohio, 84 S.Ct. 1676, 
378 U.S. 184 (1964), that the appropriate standard was that of the 
national community. See also Newman v. Conover, 313 F.Supp. 
623 (N.D.Tex.l970); Stein v. Batchelor, 300 F.Supp. 602 (N.D. 
Tex.1969). 

The evidentiary rules are derived from the Illinois Jaw. These 
rules will guide the trier of facts in determining whether material 
is obscene, and expert testimony is admissible if relevant to the 
rules. 

§ 43.22. Obscene Display 
(a) An individual, corporation, or association commits an offense 

if he knowingly displays an obscene photograph, drawing, or similar 
visual representation and is reckless about whether a person is 
present who will be offended or alarmed by the display. 

(b) An offense under this section is a Class C misdemeanor. 

Derivation: 
1\Iich.Prop.Pen.Code § 6320 

""Association"" defined, see§ 1.07. 
Harmful material, see § 43.24. 
Indecent exposure, see § 21.08. 
""Obscene"" defined, see § 43.21. 
Obscenity offense, see § 43.23. 
Public lewdness, sec § 21.07. 

Historical Note 

Committee Comment 
This section creates a new offense in Texas. The Supreme 

Court has suggested that obtrusive publication may be an element 
of obscenity if it is impossible for an unwilling individual to avoid 
exposure to it, Redrup v. New York, 87 S.Ct. 1414, 386 U.S. 7i7 
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(1967). This section recognizes that the public is acutely sensi
tive to public breaches of sexual and scatological taboos. The pub
lic place concept in this section, which parallels that in Sections 
21.07 (public lewdness) and 21.08 (indecent exposure), depends on 
the nature of the audience rather than the location. 

§ 43.23. Obscenity 

(a) An individual, corporation, or association commits an offense 
if, knowing the matter is obscene: 

( 1) he sells, commercially distributes, or possesses for sale or 
commercial distribution an obscene writing, picture, recording, or 
other representation or embodiment of the obscene; or 

(2) he presents or directs an obscene play, dance, or perform
ance or participates in that portion of the play, dance, or per
formance that makes it obscene. 

(b) It is an exception to the application of this section: 

(1) that the obscene material is possessed by a person having 
scientific, educational, governmental, or other similar justifica
tion; or 

(2) that the obscene matter is distributed or presented to per
sonal associates of the actor. 

(c) An offense under this section is a Class B misdemeanor. 

Derivation: 

New 

"Association" defined, see § 1.07. 
Ex<X'ption exp1nincd, SPC' ~ 2Jl2. 
Harmful material, see § -1-3.24. 
Indecent exposure, s<.'e § 21.08. 
"Obscene" defined, see § 43.21. 
Public lewdness, sec § 21.07. 

Historical Note 

Cross References 

Committee Comment 
The main purpose of this section is to prohibit commercial dis

tribution of obscenity. Possession of obscene material for private 
consumption is protected by the first amendment, Stanley v. Geor
gia, 89 S.Ct. 1243, 394 U.S. 557 (1969); Stein v. Batchelor, 300 F. 
Supp. 602 (N.D.Tex.1969). 

"Knowing" is used because the actor must have scienter, Smith 
v. California, 80 S.Ct. 215, 361 U.S. 147 (1959). If a seller could 
be convicted because he is reckless about whether matter is ob
scene, he would tend to restrict the matter sold, and the state 
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would be proscribing the sale of some constitutionally protected 
matter. 

Penal Code art. 527 prohibits the exhibition or distribution of 
obscene matter and authorizes its seizure and an injunction 
against its exhibition or distribution. In Fontaine v. Dial, 303 F. 
Supp. 436 (N.D.Tex.1969), a three-judge federal district court held 
that Section 6 of the article, which authorizes seizure, could not be 
utilized unless a prior adversary hearing was affot·ded; the court 
in so ruling followed the Supreme Court decision in A Quantity of 
Copies of Books v. Kansas, 84 S.Ct. 1723, 378 U.S. 205 (1964). 
Section 9 of art. 527, which allows seizure and ex parte search 
warrants without an adversary hearing, was held unconstitutional 
in Newman v. Conover, 313 F.Supp. 623 (N.D.Tex.1970). Because 
of these cases, and the resulting awkwardness in using the seizure 
and injunctive remedies, Section 43.23 does not provide either. 

Performers who are not involved in the obscene act and those 
who assist with the production are not punishable under Subsec
tion (a) (2), but persons who control or direct the performance 
are. 

In a classic case the Kinsey Institute was allowed to import ob
scene photographs for scientific investigation, United States v. 31 
Photographs, 156 F.Supp. 350 (S.D.N.Y.1957), and Subsection (b) 
(1) continues this exception, cf. Penal Code art. 527, § 2. The ex
ception for noncommercial distribution to personal associates of 
the actor, Subsection (b)(2), is consistent with the section's pur
pose of prohibiting commercial dissemination and Stanley v. Geor
gia, 89 S.Ct. 1243, 394 U.S. 557 (1969). 

§ 43.24. Sale, Distribution, or Display of Harmful Material to 
Minor 

(a) In this section, unless the context requires a different defini-
tion: 

(1) "Minor" means an individual younger than 16 years. 

(2) "Harmful material" means material whose dominant 
theme taken as a whole: 

(A) appeals to the prurient interest of a minor in sex or 
excretion ; and 

(B) is patently offensive to prevailing standards in the 
adult community as a whole with respect to what is suitable 
for minors; and 

(C) is utterly without redeeming social value for minors. 
(b) For purposes of Subsection (a) (2) (B), "community" may 

not encompass an area less than the territory of this state. 
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(c) An individual, corporation, or association commits an offense 
if, knowing the material is harmful: 

( 1) he sells, distributes, or possesses for sale or distribution 
harmful material to a minor; or 

(2) he displays harmful material and is reckless about wheth
er a minor is present who will be offended or alarmed by the dis
play. 

(d) It is an exception to the application of this section: 

(1) that the harmful material is distributed by a minor to his 
personal associates; or 

(2) that the sale or distribution is by a person having scientif · 
ic, educational, governmental, or other similar justification. 

(e) It is a defense to prosecution under this section: 
( 1) that the sale or distribution was to a minor who the actor 

reasonably believed was 16 years or older; or 

(2) that the sale or distribution was to a minor who was ac
companied by his parent, guardian, or spouse, or by an adult who 
the actor reasonably believed was the minor's parent, guardian, 
or spouse. 

(f) An offense under this section is a Class B misdemeanor. 

Historical Note 

Derivation: 
Penal Code art. 534b 
N.Y.Re\'.Pen.Law §§ 235.21, 235.22 

Cross References 

"Association" dC'fined, see § 1.07. 
Computation of age, see § 1.06. 
Defense explained, see § 2.03. 
Exception explained, see § 2.02. 
Indecent exposure, see § 21.08. 
Obscene display, see § 43.22. 
Public lewdness, sec- § 21.07. 
"Reasonable Uelief'' defined, see § 1.07. 

Committee Comment 
It has long been recognized that the state has a valid special in

terest in the well-being of its children, Prince v. Massachusetts, 64 
S.Ct. 438, 321 U.S. 158 (1944). A state may regulate the materi
als that juveniles view and read even if they could not be pro
scribed for adults. 

The definition of harmful material is the same as present law, 
Penal Code art. 534b, and is the current constitutional standard, 
Ginsberg v. New York, 88 S.Ct. 1274, 390 U.S. 629 (1968). Each 
of the three elements must be considered independently. 
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By defining "community" as an area not less than the territory 
of this state, the section avoids problems that might be created by 
Justice Brennan's statement in Jacobellis v. Ohio, 84 S.Ct. 1676, 
378 U.S. 184 (1964), to the effect that the appropriate standard 
was the national community. 

Knowledge is the required mental element because the actor 
must have scienter, Smith v. California, 80 S.Ct. 215, 361 U.S. 147 
( 1959). 

Although Penal Code art. 534b provides for seizure and an in
junctive remedy against those distributing harmful material, the 
Supreme Court has held that there must be an adversary hearing 
before seizure, A Quantity of Copies of Books v. Kansas, 84 S.Ct. 
1723, 378 U.S. 205 (1964); see also Fontaine v. Dial, 303 F.Supp. 
436 (N.D.Tex.l969). Because of these cases and the resulting 
awkwardness in using the seizure and injunctive remedies, this 
section does not provide either. 

Subsection (c) (2) creates a new offense of harmful display to a 
minor, paralleling the obscene display offense in Section 43.22. 

The exception for distribution of harmful material by a minor to 
his personal associates recognizes that young people may share 
harmful material with their friends and that this conduct is not 
deserving of criminal sanction. Subsections (d) (2) and (e) pre
serve exemptions in present Jaw, Penal Code art. 534b, § 13. 

SUBCHAPTER C. MISCELLANEOUS 

Section 43.31. Preemption 
The legislature by enacting this chapter intends to preempt any 

other regulation of the area covered by this chapter. No governmen
tal subdivision or agency may enact or enforce a law that regulates or 
makes any conduct in the area covered by this chapter an offense, a 
violation, or the subject of a criminal or civil penalty or sanction of 
any kind. 

Historical Note 

Derivation: 

Sew 

Croaa Refereacea 

"Agency" uefined, •ce § 1.07. 
"Conduct" defined, see § 1.07. 
Effect of code, sec § 1.03. 
"Government" defined, see § 1.07. 
"Law" defined, see § 1.07. 
Preemption by codE', see § 1.03 comment. 
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Committee Comment 
)!unicii·al ordinances presently conflict with and a\·crlap state 

law in th,. area of public indecency. Antiprostitution and antiob
scenity ordinances are found in both the Dallas and Austin codes. 
For example. thl' Dallas code ( 1967) imposes strict liability for 
possc:-':-'ion or- ~aiL• of obscene publications, §~ 31-25 through 31-27: 
bans from the city all commonly reputed prostitutes or sexual per· 
\'erts. ~ :n-H: and prohibits accompanying a commonly reputed 
pro:o;titutt>, lewd woman, or sexual pervert in a public place, § 31-
52. The Austin Municipal Code (1967) prohibits soliciting unlaw
ful sexual intercourse and entering a building to enga~te in such 
inten·ourse, §§ 23-18. 2:3-20; taxicab drh·ers are specially prohib· 
ited from soliciting by§ 34-41. 

These ordinances were enacted despite the existence of state law 
proscribing most of the same conduct, e. !!., Penal Code arts. 510-
52:3, 525, 527. 527b, 5:34b, 607, and to eliminate this conflict and 
confusion between state and local law, and prevent future conflict 
and confusion, Section 43.31 makes clear the state intends to 
preempt the area of public indecency and thereby pre\·ent govern
mental subdivisions and agencies from enacting or enforcing laws 
in this area. 

Even without Section 43.:ll most current antiobscenity ordinances 
are im·alid in li~tht of recent C. S. Supreme Court decisions. Sub
chapter B of this chapter for the most part codifies these recent 
clc,·isions. and to,ether with this Section 43.31 prohibits local laws, 
fat' example, that authorize seizure of allegedly obscene material. 

)Iany of the state's antiprostitution statutes have also fallen Yic
tim to constitutional attack in recent years. Subchapter A compre
hensiwly prohibits all forms of harmful prostitution, howe,·er. so 
there is no need (and in light of Section 43.31 no state constitu
tional authorization) for local law on the subject. 

Local law conflicting with the provisions of this chapter is of 
cour"e also prohibited, e. g., redefining the public place concept, 
raising the age of minority, deleting the scienter element of the 
obscenity offense. 
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TITLE 10. OFFENSES AGAINST PUBLIC 
HEALTH,SAFETY,ANDMORALS 

CHAPTER 46. WEAPONS 
Section 

46.01. Chapter Definitions. 
46.02. Unlawful Pos"ession of Weapon. 
46.03. Prohibited Weapons. 
46.04. Unlawful Sale of Firearm. 
46.05. Interstate Purchase. 

Section 46.01. Chapter Definitions 
In this chapter, unless the context requires a different definition: 

(1) "Club" means any instrument that is specially designed, 
made, or adapted for the purpose of inflicting serious bodily in
jury or death by striking a person with the instrument. 

(2) "Explosive weapon" means any explosive, incendiary, or 
poison gas: 

(A) bomb; 
(B) grenade; 
(C) rocket; 
(D) mine; 
(E) shell, missile, or projectile 

that is designed, made, or adapted for the purpose of inflicting 
serious bodily injury, death, or substantial property damage. 

(3) "Firearm" means any device designed, made, or adapted 
to expel a projectile by the action of springs or expanding gas, or 
any device readily convertible to that use. 

(4) "Firearm silencer" means any device designed, made, or 
adapted to muffle the report of a firearm. 

(5) "Handgun" means any firearm with a barrel length of Jess 
than 12 inches that is designed, made, or adapted to be fired with 
one hand. 

(6) "Knife" means any bladed hand instrument that is capa
ble of inflicting serious bodily injury or death by cutting or stab
bing a person with the instrument. 

(7) "Knuckles" means any instrument that consists of finger 
rings or guards made of a hard substance and that is designed, 
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made, or adapted for the purpose of inflicting serious bodily in
jury or death by striking a person with a fist enclosed in the 
knuckles. 

(8) "Machine gun" menns any firearm that is capable of 
shooting more than two shots automatically, without manual re
loading, by a single function of the trigger. 

(9) "Rifle" means any fireat·m designed, made, or adapted to 
be fired from the shoulder and to use the energy of the explosive 
in a fixed metallic cartridge to fire a projectile through a rifled 
bore by a single function of the trigger. 

(10) "Short barrel" means a barrel length of less than 16 
inches for a rifle and 18 inches for a shotgun, or an overall fire
arm length of less than 26 inches. 

(11) "Shotgun" means any firearm designed, made, or adapt
ed to be fired from the shoulder and to use the energy of the ex
plosive in a fixed shotgun shell to fire through a smooth-bore 
barrel either a number of ball shot or a single projectile by a sin
gle function of the trigger. 

(12) "Switchblade knife" means any knife that has a blade 
that folds or closes into the handle or sheath, and: 

(A) that opens automatically by pressure applied to a 
button or other device located on the handle; or 

(B) that opens or releases a blade from the handle or 
sheath by the force of gravity or by the application of cen
trifugal force. 

§ 46.02. Unlawful Possession of Weapon 
(a) An individual or corporation commits an offense if: 

(1) he possesses what he knows to be a firearm, a knife with a 
blade length exceeding five and one-half inches, or a club; or 

(2) he possesses any deadly weapon with intent to employ it in 
the commission of an offense. 

(b) It is a defense to prosecution under Subsection (a) (1) that 
the actor's possession : 

(1) was incident to the performance of his official duty as a 
peace officer, a member of the armed forces or national guard, 
or as a guard employed by a penal institution; or 

(2) occurred at his: 

(A) place of residence; or 
(B) place of business ; or 
(C) premises; or 
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(3) was incident to engaging in lawful hunting, trapping, fish
ing, camping, or other lawful sporting activity, and: 

(A) the weapon is a type reasonably necessary for or 
commonly used in the activity; and 

(B) if the possession occurred in the course of proceeding 
to or from the activity, the conditions of Subdivisions (4) 
(B) (i) and (4) (B) (ii) or (4)(C) are satisfied; or 

( 4) was incident to transporting the weapon: 
(A) in the course of business as a commercial carrier; or 
(B) from one place or circumstance of lawful possession 

to another under the following conditions: 
(i) the weapon was not concealed on or about the per

son; and 
(ii) if the weapon is a firearm, it was unloaded; and 
(iii) if the weapon is a handgun, knife, or club, the 

actor proceeded directly from his point of departure to 
his destination ; or 

(C) that was broken down in a nonfunctioning condition 
and could not be readily reassembled; or 

(5) was incident to displaying the weapon in a public museum, 
exhibition, or to using it in a dramatic performance; or 

(6) was brief and occurred as a consequence of having found 
or been given the weapon or having taken it from an aggressor. 

(c) Unless otherwise provided by ordinance or order of a county 
commissioners court, it is a defense to prosecution under Subsection 
(a) (1) for possession of a firearm or club that the actor's possession 
was incident to engaging in a private patrol or guard service licensed 
by a governmental agency authorized by state law to license the serv
ice, if the possession occurred under the following conditions: 

(1) the firearm or club was not concealed on or about the per
son, and, if worn, was in plain view; and 

(2) the actor wore a distinctive uniform indicating that he was 
performing services as a guard or patrolman; and 

(3) the possession occurred in the course of performance of 
the actor's duties as a guard or patrolman at his place of work. 

(d) The defenses described in Subsections (b) (2) (B) and (C), 
(b) (3), (b) (4) (B) and (C), and (c) are not available to an actor 
identified in Subsection (e) (3) (A)-( C). 

(e) Except as provided in Subdivisions (1)-(3), an offense under 
Subsection (a) (1) is a Class B misdemeanor. An offense under 
Subsection (a) (1) is: 
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(1) a Class A misdemeanor if the actor's possession of a 
handgun occurred at a place open to the public where five or 
more persons were gathered or assembled; or 

or. 

(2) a felony of the third degree if the actor's possession of a 
handgun occurred at a place open to the public where alcoholic 
beverages were served ; or 

(3) a felony of the third degree if: 

(A) the actor possessed a handgun; and 
(B) the actor has been convicted of a felony involving the 

intentional or knowing use or attempted use of force or a 
deadly weapon: and 

(C) the handgun's possession occurred within five years 
after his: 

(i) release from a penal institution; or 

(ii) discharge from probation; or 

(iii) conviction, if neither Subdivision (i) nor (ii) 
applies. 

(f) An offense under Subsection (a) (2) is a Class A misdemean-

Histo~·ical Note 

Derivation: 

Penal Code arts. 483-489, 489c 

Cross References 

"Agency" defined, see § 1.07. 
"Club'' defined, see § 46.01. 
"Conviction" defined, see§ 1.07. 
Criminal instruments, see § 16.01. 
"Deadly weapon" defined, see § 1.07. 
Defense explained, see § 2.03. 
Disposition of weapons, sec C.C.P. art. 18.32, as amended. 
"Firearm" defined, see § 46.01. 
l!~ircworks regulations, sec H.C'.K art. 4390h, as amended. 
"GoYernment" defined, sec § 1.07. 
"Handgun" defined, see § 46.01. 
Hunting rC'gulations, see R.C.S. tit. 103A, as amended. 
Interstate purchase, see § 40.03. 
"Knife" defined, sec§ 46.01. 
IAcen~ing regulations for prinltC' guards, see H.C.S. art. 4-U3(29bb). 
"Pea(·e officer" defined, sec § 1.07. 
"Penal institution" defined, SC'e ~ 1.07. 
Posse~sion as voluntary act, sec § 6.02. 
"Possess" defined, see § 1.07. 
Prohibited weapons, see § 46.03. 
Sign display on premises where alcoho1ic be,·eragcs served, see R.C.S. tit. 5A, as 

amended. 
l'nlnwful sale of firearm, sec§ 46.04. 
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Committee Comment 
Section 46.02 regulates the possession of weapons that have law

ful as well as unlawful uses. Texas has historically treated this 
area in the Penal Code, though some aspects of regulation could be 
more effectively administered tht·ough nonpenal legislation (e. g., 
registration and licensing laws). Section 46.02 adopts the present 
Texas regulatory scheme of outright prohibition with statutory ex
emptions and supersedes Penal Code arts. 483-489 and 489c. 

Subsection (a) defines two distinct types of offenses with re
spect to possession of weapons. Following the pattern of Penal 
Code art. 483, Subsection (a) (1) is a regulatory penal statute that 
proscribes possession of three kinds of weapons most commonly 
used unlawfully-firearms, knives, and clubs. Because unusual 
weapons, such as spears and "slung-shots" (enumerated in Penal 
Code art. 483), are only rarely involved in serious crime, posses
sion of such weapons is controlled by Subsection (a) (2), which is 
a catchall inchoate-type offense having no statutory analogue in 
present weapons law. Under Subdivision (2) the possession of any 
deadly weapon is an offense if accompanied by the required crimi
nal intent. Subdivision (1), being essentially a regulatory meas
ure paralleling Penal Code art. 483, requires no intent to use the 
weapon unlawfully. 

Subsection (a) (1) alters Penal Code art. 483 in three respects. 
First, knives and clubs are functionally defined in Section 46.01(1) 
and ( 6) rather than by listing as in Penal Code art. 483. The 
word "specially" in the definition of club is significant in that it 
excludes such ordinary items as a baseball bat, rolling pin, broom, 
etc., from the offense. Of course, possession of such things, as 
well as various kinds of knives listed in Penal Code art. 483 but 
not covered by Subsection (a)(1), is an offense under Subsection 
(a) (2) if the requisite criminal intent is present. 

Second, the offense is defined in terms of "possession" rather 
than "carrying." This change, although not a significant expan
sion of present law, will alter the outcome of such cases as Walker 
v. State, 195 S.W.2d 363 (Tex.Crim.App.1946) (holding no unlaw
ful carrying when defendant obtained pistol from his wife while in 
a bar, brandished it, but did not leave the club with it). The 
change will not offend Tex.Const. art. I, § 23 (right to bear arms 
in certain circumstances); cf. Morrison v. State, 339 S.W.2d 529 
\ Tex.Crim.App.1960). 

Third, Subsection (a) (1) covers all firearms rather than just 
"pistols." Read together with Subsections (b) and (c), which pro
vide exemptions for legitimate uses of weapons, broadening the of
fense to cover all firearms is not a substantial change, but will 
prevent a person from possessing a loaded rifle or shotgun in pub
lic. 

Subsections (b) and (c) provide exemptions from responsibility 
under Subsection (a) (1) by delineating the circumstances under 
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which a person may legally possess a weapon. Subsection (b) (1) 
and (2) restates existing Texas statutory exemptions in Penal 
Code art. 484. The remaining exemptive provisions are all new as 
a matter of statutory law, though several are derived from judicial 
opinion. The reticence of Penal Code arts. 483 and 484 has thrust 
the burden on the courts to create exemptions, and the result for 
the most part has been confusion and conflict about the nature and 
circumstances of exemption. 

Subsection (b) (3) grants express approval to legitimate sport
ing uses of weapons; present law is changed by legalizing posses
sion of handguns for such use and by requiring that firearms 
being transported incident to sporting use be unloaded and not 
concealed on the person. Subsection (b) ( 4) prescribes the lawful 
ways to transport a weapon and basically codifies present case law, 
which allows a person to take a pistol from one place of lawful pos
session to another-but not "merely for the sake of carrying it, or 
habitually," Deuschle v. State, 4 S.W.2d 559, 561 (Tex.Crim.App. 
1927) ; to take it to a gunsmith for repair, Vincent v. State, 162 
S.W. 840 (Tex.Crim.App.1914) ; to take it to town to sell, Hollins 
v. State, 158 S.W. 514 (Tex.Crim.App.1913); and to carry it from 
his business to his home, Davis v. State, 122 S.W.2d 635 (Tex. 
Crim.App.1938). Subsection (b) (6) is also a codification of 
present case law, see Henson v. State, 116 S.W.2d 393 (Tex.Crim. 
App.1938). The travelers' defense presently available under Penal 
Code art. 484 is no defense under Section 46.02 because conditions 
under which it was originally conceived no longer exist, and 
traveling with loaded firearms constitutes a menace to the public. 

Subsection (c) extends a defense to all private guards and pa
trolmen licensed under state law, presently R.C.S. art. 4413 (29bb). 
Legal authorization for such persons to possess arms is necessary 
because it is not adequately provided under present law. These per
sons are not peace officers, and their privilege to possess weapons 
is thus a limited one, subject, for example, to withdrawal by local 
government. 

The penalty enhancement provisions of Subsection (e) (1) and 
(2) follow present law, under which it is a felony to possess a 
weapon in a public place where alcoholic beverages are served (Pe
nal Code art. 483), and a misdemeanor punishable by up to 12 
months in jail to possess a weapon in specified public places (art. 
485). 

Subsections (d) and (e) (3) together implement present 'law 
regarding convicted felons, Penal Code art. 489c. Subsection (e) 
( 3) enhances the penalty for possession of handguns by felons and 
provides a five-year limitation on its application. Subsection (d) 
reflects Penal Code art. 489c in forbidding possession of handguns 
by convicted felons except at their place of residence, but alters 
present law by also allowing them to possess them under circum
stances described in Subsections (b)(l), (b)(4)(A), (b)(5), and 
(b)(6). 
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§ 46.03. Prohibited Weapons 
(a) An individual, corporation, or association commits an offense 

if he intentionally or knowingly possesses, manufactures, transports, 
repairs, or sells: 

(1) an explosive weapon; 
(2) a device principally designed, made, or adapted for deli\--

ering or shooting an explosive weapon; 
( 3) a machine gun ; 
( 4) a short-barrel rifle or shotgun ; 
( 5) a firearm silencer; 
(6) a switchblade knife or knuckles. 

(b) It is a defense to prosecution under this section that the ac
tor's conduct: 

(1) was incident to the perfotmance of official duty by the 
armed forces or national guard, a governmental law enforcement 
agency, or a penal institution; or 

(2) was incident to engaging in a lawful commercial or busi
ness transaction with an organization identified in Subdivision 
(1); or 

(3) was incident to using an explosive weapon in a manner 
reasonably related to a lawful industrial or commercial enter
prise; or 

(4) was incident to using the weapon in a manner reasonably 
related to a lawful dramatic performance or scientific research; 
or 

(5) was incident to displaying the weapon in a public museum 
or exhibition. 

(c) It is an affirmative defense to prosecution under this section, 
which the actor must prove by a preponderance of the evidence: 

(1) that his conduct was incident to dealing with the weapon 
solely as a curio, ornament, or keepsake, and if the weapon is a 
type described in Subsection (a) (1)-(5), that it was in a non
functioning condition and could not readily be made operable; or 

(2) that his possession was brief and occurred as a conse
quence of having found the weapon or taken it from an aggres
sor. 

(d) An offense under Subsection (a) (1)-(5) is a felony of the 
second degree; an offense under Subsection (a) (6) is a Class B mis
demeanor. 
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WEAPONS 

Historical Note 

Derivation: 
Penal Code arts. 489(1). 189b, 1723 
Gun Control Act of 1968, 18 U.S.C.A. 

921(a) 

Cross References 

Affirmnth·c defCIJSC explnined, sec§ 2.04. 
"Agcncy'' defined, see § 1.07. 
"~\ssociation" defined, see§ 1.07. 
Crimi nul instruments, see § 16.01. 
Defense exrllained, see § 2.03. 
J>h:position of prohibited weapons:, S('C' C.C.P. art. 18.31, as amended. 
"Firearm silencer" defined, see § 46.01. 
Fireworks regulations, sec 1-tC.S. art. 4~0011, as anH•mled. 
"Explosi\·e weapon" defined, see § 46.01. 
"Gon:-rnment" defined, sec § 1.07. 
Hunting regulations, see R.C.S. tit. tOaA, a~ anwndcll. 
Intcr:;tatc purchas<.>, see § 46.0:-i. 
"Kuucldcs'' defined, see§ 46.01. 
":\Iaehine gun'' defined, see§ 46.01. 
:\lining rPgulations, sec R.C.R. tit. 9;:), ch. 3, as aml'IHled. 
"Peace officer" defined, sC'c § 1.07. 
''Penal institution" defined, see § 1.07. 
Possession as Yoluntary act, sec § 6.02. 
"Possess" defined, sec § 1.07. 
"'Rifle" defined, see § 4G.Ol. 
Hearch warrant for prohibitc>d wC'apom::, sec C.C.P. ch. 18. 
··short-barrel" defined, see § 46.01. 
"Shotgun" defined, see § 46.01. 
••switchblade knife" defined, see § 46.01. 
Unlawful possession of weapon, sec § 46.02. 
Unlawful sale of firearm, see § 46.04. 

Committee Comment 

§ 46.03 

Section 46.03 concerns weapons that have little or no lawful use. 
Subsection (a) criminalizes possession and also manufacture, 
transport, sale, and repair of tbe specified prohibited weapons. 
The proscription extends to weapons and conduct presently covered 
by Penal Code arts. 489(1) (switchblades and knuckles), 489b (ma
chine guns), and 1723 (bombs), and expands existing law by in
cluding "sawed-off" shotguns and rifles, silencers, and cannons. 

Subsection (b) (1) and (2) provides defenses for the military 
and law enforcement, and Subsection (b) (3)-(5) creates defenses 
that restate exemptions presently found in Penal Code arts. 
489(1), 489b, and 1723. The two defenses provided in Subsection 
(c) place the burden of persuasion on the defendant because allow
ing the defenses at all is questionable and the facts necessary to 
establish the defenses usually are known exclusively to the defen
dant. 
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§ 46.04. Unlawful Sale of ll'b?Jlrm 
(a) An individual, corporation, or association commits an offense 

if: 
( 1) he intentionally or knowingly sells or makes a gift of a 

firearm to a child younger than 18 years without the written con
sent of the child's custodial parent or guardian; or 

(2) he intentionally, knowingly, or recklessly sells a fii·earrn or 
ammunition for a firearm to a person who is intoxicated. 

(b) For purposes of this section, "intoxicated" means substantial 
impairment of mental or physical capacity resulting from introduc
tion of any substance into the body. 

(c) An offense under this section is a Class A misdemeanor. 

Hlotorical Note 

Derivation: 
Subsec. (a)(l): Penal Code art. 489(2) 
Subsec. (a) (2): New 
Subsecs. (b) and (c): New 

"Association" defined, see§ 1.07. 
Computation of age, see § 1.06. 
''Firearm .. defined, see § 46.01. 
IntC'rstate purchase, see I 

46.05. 

Prohibited weapons. see f 46.03. 
l'nlawful possession of weapon. see § 46.02. 

Committee Comment 
Section 46.04 focuses on the weapons dealer rather than posses

sor. Subsection (a)(l) implements present law, Penal Code art. 
489(2), but covers all firearms rather than just pistols. 

Subsection (a) (2), by restricting the accessibility of guns and 
ammunition to intoxicated persons, hopefully will reduce the dis
proportionate share of offenses committed by inebriates with a 
firearm. The section applies to all firearms because an intoxicated 
individual is as likely to misuse a longgun as a pistol. The defini
tion of "intoxicated" in Subsection (b) is a modified version of 
that used in Section 8.03 (intoxication defense). There is no simi
lar present statute, although Penal Code art. 489a proscribed the 
sale of a pistol to a person "under the heat of passion" until it was 
declared unconstitutional because of a defective caption in Dou
cette v. State, 317 S.W.2d 200 (Tex.Crim.App.1958). 

§ 46.05. Interstate Purchase 
If not otherwise prohibited by law, a Texas resident may purchase a 

rifle or shotgun in a state contiguous to Texas. 
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Historical Note 

Derivation: 
Penal Code art. 4S9d 

Cross References 

Gun Control Act of 1968, lS U.S.C.A. § 922(b). 
"Law" defined, see§ 1.07. 
Prohibited weapons, see § 46.03. 
"Rifle" defined, see § 46.0l. 
"Shotgun" defined, see § 46.01. 
lTulawful sale of firearm, see§ 46.04. 

Committee Comment 
Section 46.05 preserves Penal Code art. 489d, which was enacted 

in 1969 in order to implement Section 922(b) (3) (A) of the fed
eral Gun Control Act of 1968. 

Section 

47.01. 
47.02. 
47.03. 
47.04. 
47.05. 
47.06. 
47.07. 
47.08. 

CHAPTER 47. GAMBLING 

Chapter Definitions. 
Gambling. 
Gambling Promotion. 
Aggravated Gambling Promotion. 
Possession of Gambling Device or Record. 
Possession of Slot Machine. 
Accomplice Witness: Testimony and Immunity 
Preemption. 

Committee Comment 
This chapter comprehensively proscribes gambling with only a 

narrow exemption in the form of a defense for purely noncommer
cial gambling in a private place. Class A misdemeanor and third 
degree felony penalties are provided for gambling promotion, 
usually conducted by organized crime, with Class C misdemeanor 
treatment reserved for customers of gambling enterprises and oth
ers whose social gambling does not fall within the narrow defense. 
The sections p1·ohibiting gambling promotion, along with the gam
bling paraphernalia possession offenses, seizure provisions of the 
Code of Criminal Procedure, and the injunctive remedies of the 
civil statutes provide full statutory authority for the prevention of 
commercialized, exploitative gambling in this state. 

Unhappily, these prohibitions apply literally to various forms of 
gambling that are usually condoned, e. g., matching coins in a cof
fee shop, church bingo games, and charity raffles. The difficulty 
in framing exemptions for socially accepted forms of gambling lies 
in the facility with which they may be used as loopholes by profes-· 
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sional gambling promoters who are the primary target of the pro
hibition. Furthermore, the constitutional prohibition against the 
"establishment of lotteries," Tex.Const. art. III, § 47, appears to 
preclude a statutory exemption for the gambling activities of 
churches and charities. Therefore, many socially accepted forms 
of gambling will be ignored at the prosecutor's discretion, as under 
present law. 

Section 47.01. Chapter Definitions 
In this chapter, unless the context requires a different definition: 

(1) "Gambling" means risking anything of value for a profit 
whose return is to any degree contingent on chance, but does not 
include: 

(A) a lawful business transaction; or 
(B) playing an amusement device that confers only an 

immediate and unrecorded right of replay not exchangeable 
for value. 

(2) "Gambling bet" means anything of value risked in gam
bling. 

(3) "Gambling device or record" means anything specially de
signed for use in gambling, or used primarily for gambling. 

( 4) "Gambling proceeds" means money used in gambling. 
(5) "Private place" means a place to which the public does not 

have access, and excludes, among other places, streets, highways, 
restaurants, taverns, nightclubs, schools, hospitals, and the com
mon areas of apartment houses, hotels, motels, office buildings, 
transport facilities, and shops. 

(6) "Profit" means anything of value in addition to the gam
bling bet. 

Committee Comment 

The definition of gambling derives from N.Y.Rev.Pen.Law § 
225.00, and is similar to the definition of lottery worked out by 
Texas courts in interpreting the constitutional prohibition, e. g., 
Brice v. State, 242 S.W.2d 433 (Tex.Crim.App.1951); State v. So
cony Mobil Oil Company, 386 S.W.2d 169 (Tex.Civ.App.-San An
tonio 1964, writ ref'd n. r. e.). The first exception to the defini
tion of gambling, Subdivision (1)(A), excludes insurance, indem
nity contracts, stock market and futures speculation, etc., all of 
which involve money risked on chance. The exception for pinball
type machines tracks present law, Penal Code art. 630(b). 

The term "gambling proceeds" is not used in this chapter, but is 
included here for ready reference because used in the Code of 
Criminal Procedure articles dealing with search, seizure, and for
feiture, C.C.P. arts. 18.02, 18.06, 18.31, as amended. 
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§ 47.02. Gambling 

(a) An individual, corporation, or association commits an offense 
if he knowingly engages in gambling. 

(b) It is a defense to prosecution for gambling: 

(1) that the actor engaged in gambling in a private place; 
and 

(2) that no participant received any economic benefit other 
than personal winnings; and 

(3) that, except for the advantage of skill or luck, the risks of 
losing and the chances of winning were the same for all partici
pants. 

(c) An offense under this section is a Class C misdemeanor. 

Derivation: 

"Xew 

"Assodation" defin('(l, s('e § 1.07. 
De-fl'n~e expJainC'd, Rl'P § 2.03. 
"Gambling" definPd, sec§ 47.01. 

Historical Note 

Cx•oss References 

Injunction, see n.c.s. arts. 4664, 4667, as amended. 
"PriYnle place" defined, sec § 47.01. 

Committee Comment 
This section prohibits every form of gambling, but provides a 

defense for the "friendly poker game." The application of the sec
tion depends on the comprehensive definition of gambling in Sec
tion 47.01: "risking anything of value for a profit whose return is 
to any degree contingent on chance," with exceptions for business 
transactions and certain amusement devices. 

The elements of the defense are designed to exclude any form of 
exploitative or commercialized gambling. The evidence must show 
that no participant received an economic benefit other than win
nings; therefore, if one party gets a special cut from each pot or 
charges for the privilege of using the facilities, none of the partic
ipants can rely on the defense. 

If the "odds" of the game are stacked in favor of one party, 
Subsection (b) (3) excludes the defense. However, the equal risks 
and chances requirement of Subsection (b) ( 3) refers only to the 
rules of the game, not to the advantages that accrue to a skilled 
player. Therefore, a game which ensures a profit to the house or 
banker, regardless of the luck or skill involved, is not a "friendly" 
game to which the defense applies: but the presence of a superior, 
even professional player, who relies on skill and luck, does not vi
tiate the defense. 
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Finally, the requirement of presence in a private place ~cia 
present law, which allows card and domino games only in private 
residences. Penal Code arts. 615, 616, 617. The committee's main 
concern is to prohibit social gambling in public places. Of courae 
if a prh·ate residence or hotel room is converted to a gambling ca
sino, it bet.-omes subject to injunction under R.C.S. arts. 4664 and 
4667, as amended, and the promoters are criminally responsible un
der the gambling promotion and paraphernalia possession offenses 
of this chapter. The defense is not extended to clubs and other lo
cations that are only nominally private and to which, in fact, the 
public has access. 

§ 47.03. GambHng Promotion 
(a) An individual, corporation, or association commits gambling 

promotion if he induces or aids another to engage in gambling, and: 

(1) he intends to derive or derives an economic benefit other 
than personal winnings from the gambling; or 

(2) he participates in the gambling and has, other than by 
virtue of skill or luck, a lesser risk of losing or greater chance of 
winning than one or more of the other participants. 

(b) Gambling promotion is a Class A misdemeanor. 

Derivation: 

~ew 

•· .\~"«>ciation" defined, S{'C § 1.07, 
!:a in fine, sec§ 12.41. 
"!:ambling" ~erlned, sec f 47.01. 

Historical Note 

Cron Refere•ee• 

Injunction,~('(' H.C.H. art!;. 4664, 4667, ns amended. 
Hi~,.dn~ CtHJtf's[, l-W.'f' § :i2.44. 

Committee Comment 
Section 47.03 defines and prohibits exploitative gambling. It 

reaches the professional gambler, one who solicits or aids others to 
gamble and profits from the gambling by playing with advanta
geous odds or by charging the other participants for use of the fa
cilities or equipment. These are the elements which distinguish 
social gambling, in which the only possibility of exploitation arises 
from the superior skill of a player, from commercial gambling, in 
which the promoter is ensured a profit regardless of his skill or 
luck in playing the game. This form of gambling exploits human 
weakness and attracts organized crime and is therefore punishable 
as the highest class of misdemeanor. 

Present law has no similar comprehensive prohibition, but in
stead proscribes specific manifestations of promotional gambling, 
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e. g., Penal Code arts. 619 (keeping or exhibiting gaming table or 
bank), 627 (permitting premises to be used for gaming), 629 
(equipping gaming house), and 647 (pool selling or bookmaking). 

Inducing or aiding others to gamble includes soliciting or taking 
bets, furnishing facilities and paraphernalia, and staging games or 
contests for the purpose of gambling. Of course, any form of 
gambling requires that someone initiate the game and thus induce 
another to gamble; but it is the exploitative element of Subsection 
(a) (1) or (a) (2) that distinguishes the gambling promoter from 
the social gambler and establishes criminal responsibility under 
this section. 

§ 47.04. Aggravated Gambling Promotion 
(a) An individual, corporation, or association commits aggravated 

gambling promotion if he knowingly invests in, finances, owns, con
trols, supervises, manages, or participates in a gambling enterprise. 

(b) For purposes of this section, "gambling enterprise" means two 
or more persons regularly engaged in gambling promotion as defined 
in Section 47.03. 

(c) Aggravated gambling promotion is a felony of the third de
gree. 

Derivation: 
New 

"Association" tldinell, Sl'e § 1.07. 
Gain fine, see § 12.41. 
Gambling, see § 47.02. 
Gambling promotion, see § 47.03. 

Historical Note 

Cross References 

Injunction, see R.C.S. arts. -:1:664, 4667, a~ amended. 
Rigging contest, see § 32.4:1:. 

Committee Comment 
This section provides a felony penalty for organized gambling 

promotion by two or more persons. It replaces various felony of
fenses in present law which refer to the forms of gambling usual
ly employed by commercialized gambling, e. g., arts. 621 (faro, 
monte, roulette) and 652a (bookmaking on sports events). 

The prohibition against owning, financing, managing, or partici
pating in a gambling enterprise reaches all persons involved in the 
business, whether directly as game operators or dealers, or indi
rectly as promoters. A gambling enterprise is defined in terms of 
a continuing operation involving two or more persons, all of whom 
are violating Section 47.03 (gambling promotion). The gambling 
promotion enterprise is the most profitable means for gambling 
exploitation and is therefore graded a felony. 

331 



§ 47.05 PROPOSED PENAL CODE 

§ 47.05. Possession of Gambling Device or Record 

(a) An individual, corporation, or association commits an offense 
if he knowingly possesses a gambling device or record with intent to 
use it in gambling. 

(b) It is a defense to prosecution under this section that the gam
bling device or record was possessed for use only in connection with 
gambling in a private place where no participant received any eco
nomic benefit other than personal winnings and where, except for the 
advantage of skill or luck, the risks of losing and the chances of win
ning were the same for all participants. 

(c) An offense under this section is a Class A misdemeanor. 

Historical Note 

Derivation: 

~.Y.H.ev.Pen.Law §§ 225.00. 225.15, 225.30 

Cross RefereDce• 

Dl'fens(~ <'XIJlainC'tl, !'i<'f' § 2.03. 
Vispo!'iition of gambling paraphernalia, see C.C.P. at·t. 18.31, as amended. 
·'Gambling dC'\·irc or record'' defined, see§ 47.01. 
Injunction, Rec H.C.S. arts. 4664, 4667, ns amended. 
"PosSf'Rs" (]('fiDC'd, SC'C § 1.07. 

Posses~ion of ~lot machine, sec § 47.06. 
"Privatf' place" defined, ~ee § 47.01. 
Rt>:ueh azul seizure of gambling paraphernalia, see C.C.P. nrt. 18.02, ns amcndcJ. 

Committee Comment 
This section employs the functional definition of "gambling de

vice or 1·ecord" in Section 47.01 to prohibit knowing possession 
with intent to use for gambling. Gambling proceeds are not in
cluded in the offense because of the difficulty of identifying mon
ey based on its use or intended use, but such money may be seized 
and forfeited to the county under C.C.P. arts. 18.02 and 18.31, as 
amended. 

Present law has a wide range of penalties for possession of dif
ferent kinds of gambling paraphernalia, e. g., Penal Code art. 654 
($50 fine, possession of lottery ticket), art. 642c ( 4 years, posses
sion of policy game), and art. 642b (1 year and $1,000 fine, posses
sion of punchboard). This section provides uniform Class A mis
demeanor punishment for possessing any gambling device or 
record except a slot machine, which is treated as a felony by Sec
tion 47.06. 

Section 47.05(b) allows the same "friendly poker game" defense 
as the basic gambling offense, Section 47.02. 
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§ 47.06. Possession of Slot Machine 
(a) An individual, corporation, or association commits an offense 

if he knowingly possesses a slot machine or an essential part of a slot 
machine. 

(b) For purposes of this section, "slot machine" means a mechani
cal device designed or adapted for use in gambling: 

(1) that has, as an essential part, a drum or reel with insignia 
thereon; or 

(2) that is operated by means of the insertion of a coin, token, 
or other object. 

(c) An offense under this section is a felony of the third degree. 

Historical Note 

Derivation: 

Penal Code art. 64~a 

Cross References 

"Association" defined, ~ec § I.Oi. 
Disposition of slot machine, ~<'C C.C.P. art. 18.31, as amended. 
"Gambling" defined, sec§ 47.01. 
Injunction, see H.C.S. arts. 4664, 4667, as amenclcU. 
"Possess" df>fincd, see § 1.07. 
Possession <1f gamhling device or record, Sf'P § 47.0!l. 
Search and seizure of slot machine, see C.C.l'. art. 18.02, as amen<.lcd. 

Committee Comment 
This offense restates present law, Penal Code art. 642a, adding 

the requirement that the state prove the actor knows that what he 
possesses is a slot machine or an essential part of a slot machine. 
The knowledge requirement parallels that in Section 47.05 (posses
sion of gambling device or record) and is consistent with this 
code's inclusion of a culpable mental state in every offense. 

Section 47.05 (gambling device or record) overlaps this section, 
but is not a lesser included offense since it requires an intent to 
use in gambling, an element not included in this section. See C.C. 
P. art. 37.09, as amended. 

§ 47.07. Accomplice Witness: Testimony and Immnnity 
(a) A party to an offense under this chapter may be required to 

furnish evidence or testify about the offense. 

(b) A party to an offense under this chapter may not be prose
cuted for any offense about which he is required to furnish evidence 
or testify, and the evidence and testimony may not be used against 
the party in any adjudicatory proceeding except a prosecution for ag
gravated perjury. 
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(c) For purposes of this section, "adjudicatory proceeding" means 
a proceeding before a court or any other agency of government in 
which the legal rights, powers, duties, or privileges of specified parties 
are determined. 

(d) A conviction under this chapter may be had upon the uncor
roborated testimony of a party to the offense. 

Historical Note 

Derivation: 
l'e-nu.l l'olle arts. 639, ti42c, 652, 652a, § 7 

Cro•• Refereaee• 

A('enmpli('P witnes:-1, sec C.C'.P. art. 38.14. 
"Agt•ncy" tldinf'd, ~C'e § 1.07. 
Aggrnvntc'c1 Jl<'rjury, !o;C'C § 37.03 . 
.. GO\'f'l'lllllf'lll" dC'fin('d, SC'C § 1.07. 

Pm·t.r to o(fl'usr, ~cc ch. 7, ~o:ubeh. A. 

Committee Comment 
Section 47.07 continues and expands provisions in present law 

dealing with betting and bookmaking, Penal Code arts. 639, 642c, 
652, and 652a, to facilitate conviction of any offense in this chap
ter on the testimony of a patron of gambling promoters. 

Subsection (a} authorizes compelling evidence from persons who 
may uc J<Ui!ty of a gambling offense, but Subsection (b) provides 
plem,.·~· immunity to preserve their privilege against self-incrimi
nation. see Gardner v. Broderick, 88 S.Ct. 1913, 392 U.S. 273 
( 1968); Murphy v. Waterfront Comm'n, 84 S.Ct. 1594, 378 U.S. 52 
1 1964 l. The witness on giving evidence becomes immune from 
prosecution for every offense about which he was compelled to give 
evidence, and the compelled evidence is excluded from use against 
the witness in any adjudicatory proceeding except a perjury prose
tution. The exception to the exclusionary rule for a perjury prose
cution prese1·ves the witness' competency to testify under oath and 
does not detract from the witness' privilege against self-incrimina
tion, cf. Freasier v. State, 84 S.W. 360 (Tex.Crim.App.1904). 

Subsection (d) creates an exception to the general accomplice 
witness rule barring conviction based on the uncorroborated testi
mony of an accomplice, C.C.P. art 38.14. 

§ 47.08. Preemption 
The legislature by enacting this chapter intends to preempt any 

other regulation of the area covered by this chapter. No governmen
tal subdivision or agency may enact or enforce a law that regulates or 
makes any conduct in the area covered by this chapter an offense, a 
violation, or the subject of a criminal or civil penalty or sanction of 
any kind. 
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Historical Note 

Derivation: 
New 

Cross References 

".Agency'' defined, sec § 1.07. 
"Conduct" defined, SC'C § 1.07. 
Effect of code, see § 1.03. 
"Government" defined, see § 1.07. 
"Law" defined, see§ 1.07. 
PrC'cmvtion hy cod<\ seC'§ 1.03 eommcnt. 

Committee Comment 

§ 47.08 

Municipal ordinances presently conflict with and oyerJap state 
law in the area of gambling. For example, the Dallas City Code 
(1967) forbids possession of a marble board or pinball machine if 
used as a gambling device, § 31-38; gambling in a billiard hall, § 
9A-18; and playing a marble board or pinball machine by a minor, 
§ 31-35. The Houston City Code (1968) prohibits enticing anoth
er to bet or wager, § 11-121; running a horse race on Sunday, § 
11-122; and playing cards in a public place, § 11-125. These and 
similar ordinances exist despite the existence of elaborate prohibi
tions against all forms of gambling in Title 11, Chapters 5 and 6, 
of the Penal Code. To eliminate this conflict and confusion be
tween state and local law, and to prevent future conflict and confu
sion, Section 47.08 makes clear the state intends to preempt the 
area of gambling and thereby prevent governmental subdivisions 
and agencies from enacting or enforcing laws in this area. 

Chapter 47 consolidates and simplifies the state's antigambling 
prohibitions, and in some instances expands the prohibitions of 
p1·esent law. There is no need, consequently, for local Jaw in the 
area, and Section 47.08 specifically prohibits its enactment. and en
forcement. Thus, local laws prohibiting dart games, for example, 
or any other special form of gambling, are invalid, as are, of 
course, local laws conflicting with the provisions of this chapter, e. 
g., contracting the private place defense, redefining gambling de
vice or record. 
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CHAPTER 48. DRUGS 
Section 

48.01. Legi•lative Policy. 
48.02. Chapter Definitions. 
48.03. Addition of Drug by Regulation. 
48.04. Trafficking in Dangerous Drug. 
48.05. Dangerous Drug Defined. 
48.06. Trafficking in Abusable Drug. 
48.07. Abusable Drug Defined. 
48.08. Trafficking in Restricted Drug. 
48.09. Restricted Drug Defined. 
48.10. Trafficking with Minor. 
48.11. Possession of Dangerous or Abusable Drug. 
48.12. Possession of Drug Paraphernalia. 
48.13. Authorization Defense. 
48.14. Household Use Defense. 
48.15. Prosecution for Less Severe Offense. 
48.16. Preemption. 

Committee Comment 

The drug offenses included in this chapter deal solely with mind 
and mood-altering drugs, such as narcotics, hallucinogens, stimu
lants, depressants, and marihuana. Unlike the present Texas Dan
gerous Drug Law (Penal Code art. 726d) they do not deal with all 
prescription drugs, with abortifacients, or with poisons. Penal 
treatment of nonmind or mood-altering prescription drugs and poi
sons presents different problems and is left to the food and drug 
and hazardous substances law; abortifacients are dealt with in 
Section 25.06 of this code. 

For purposes of penal treatment this chapter does not distin
guish between narcotics and so-called dangerous drugs per se, but 
dassifies drugs into three categories: dangerous drugs, abusable 
drugs, and restricted drugs. Some of the drugs in a given catego
ry may be either narcotics or so-called dangerous drugs. Classifi
cation is based on an assessment of the potential for harm and 
abuse presented by a given drug and also on a consideration of the 
social costs of a particular criminal treatment. 111icit transactions 
in dangerous drugs carry the highest penalties, illicit transactions 
in abusable drugs carry lower penalties, and those in restricted 
drugs the least severe penalties. 

The drug offenses included in this chapter depend for complete 
definition on the existence of a comprehensive regulatory scheme 
contained outside of the Revised Penal Code. Thus, this chapter 
deals with unauthorized trafficking and possession, leaving it to 
the regulatory law to state what trafficking and possession is un
authorized and what authorized. Two separate regulatory schemes 
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(one for narcotics and one for dangerous drugs) are found in the 
present Texas version of the Uniform Narcotic Drug Act (Penal 
Code art. 725b) and in the Texas Dangerous Drug Law (Penal 
Code art. 726d). However, the basic distinction between narcotics, 
on the one hand, and so-called dangerous drugs, on the other, with 
different regulatory schemes and penal treatment for each, is a 
questionable one. Some so-called dangerous drugs present the 
same problems as some narcotics, while other dangerous drugs 
present the same problems as other narcotics. 

The present federal administration has introduced legislation, 
the Omnibus Controlled Dangerous Substances Act of 1969, which 
provides a single regulatory scheme for mind and mood-altering 
drugs. This legislation has been passed by the United States Sen
ate (S. 3246, 91st Cong., 2d Sess., 1970) and in somewhat different 
form by the House of Representatives (H.R. 18583, 91st Cong., 2d 
Sess., 1970). It is expected to go to a conference committee short
ly. At the same time the federal Bureau of Narcotics and Danger
ous Drugs and the National Conference of Commissioners on Uni
form State Laws have prepared a Uniform State Controlled Dan
gerous Substances Act, modeled on the federal bill, which will be 
circulated for adoption by the states. Since it is likely that most 
states, including Texas, will enact this legislation after the federal 
legislation is enacted, and since the uniform act provides a single, 
comprehensive, and rational regulatory scheme, an attempt has 
been made to integrate the provisions of this chapter with the uni
form act. There is, however, an area of overlap between penal and 
regulatory legislation in this area, and because of this some of the 
provisions contained in the chapter will require modifications in 
the regulatory provisions of the uniform act if it is adopted, or in 
the existing Texas narcotics and dangerous drug regulatory provi
sions if it is not. 

This chapter does not contain all penal proviSions dealing with 
mind and mood-altering drugs. Rather, it contains only those ba
sic p1·ovisions dealing with the illicit drug traffic. Penal provi
sions involving regulatory matters (e. g., violation of recordkeep
ing requirements) and obtaining drugs by misrepresentation or de
ception are better handled in the regulatory law, and such provi
sions are contained in the uniform act as well as in the present 
Texas narcotic and dangerous drug laws. Obtaining drugs by mis
representation or deception is not an offense under this chapter, 
because such conduct is usually directed against legitimate distJ·ib
utors, and therefore is better treated in the regulatory law. How
ever, except in the case of "restricted" drugs, such conduct could 
be reached under this chapter on the theory that the person who so 
obtains drugs unlawfully possesses them, see Section 48.11. If a 
person obtains them for the purpose of sale or distribution, how
ever, he would unlawfully possess with intent to distribute and be 
subject (even in the case of "restricted" drugs) to the high penal-
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ties prescribed for trafficking, see Sections 48.02(3), 48.04, 48.06, 
48.08. 

In addition to regulatory provisions and provisions against ob
taining drugs by misrepresentation or deception, the uniform act 
treats differently some of the same conduct treated in this chapter, 
and adoption of this chapter will require excision of some provi
sions from the uniform act if the latter is enacted. Generally 
speaking the differences between parallel provisions of this chap
ter and of the uniform act reflect differences in approach in grad
ing or criminalizing certain conduct. 

The sentencing structure of this chapter differs from that of 
present law; in some cases this chapter's penalties are higher than 
at present and in some cases lower. In part, these differences are 
due to the fact that, unlike present law, this chapter discriminates 
between those offenders whose conduct warrants the imposition of 
severe penalties and those offenders whose conduct does not; and 
in part, they reflect reassessment of the risks presented by differ
ent drugs. In addition, however, the entire sentencing structure of 
the new code differs radically from that of present law, and this 
chapter of course reflects that difference. 

The chapter leaves untouched the existing accommodation agent, 
procuring agent, or purchasing agent defense. This defense has 
evolved judicially, e. g., Jones v. State, 427 S.W.2d 616 (Tex.Crim. 
App.1968); Smith v. State, 396 S.W.2d 876 (Tex.Crim.App.l965), 
and the committee believes the courts should be left free to·retain, 
expand, or contract the defense as necessary to further the pur
poses of this chapter. 

The chapter principally derives from the drug provisions of the 
Study Draft of a New Federal Criminal Code prepared by the Na
tional Commission on Reform of Federal Criminal Laws (1970). 
That commission is engaged in a revision project similar to this 
committee's. Despite the derivation, the grading of offenses in 
this chapter originated independently with this committee, and the 
classification of drugs in this chapter differs somewhat from that 
proposed in the federal code study draft. 

Section 48.01. Lrgislative Policy 
(a) It is the policy of this state, as reflected by enactment of this 

chapter, to employ penal sanctions to control the dissemination of 
dangerous, abusable, and restricted drugs without undue restrictions 
on practitioners of the healing arts, research, or legitimate manufac
ture or distribution, and with a view to facilitating medical, psychiat
ric, and social rehabilitation of addicts and other victims. 

(b) It is also the policy of the state to ensure by this chapter that 
all agencies of the criminal justice system distinguish between those 
engaged in commercial exploitation, on the one hand, and those who 
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engage in noncommercial distribution or who are experimenters or 
users, on the other hand, and that the courts in particular so distin
guish in sentencing offenders under this chapter. 

Historical Note 

Derivation: 

Cf. Fed.P1·op.C'rim.Code, Introductory 
Note at 242-43 

Cross References 

Construct ion of code, Sf'<' § 1.03. 
ObjC'diyps of eo<lf', ~PC'§ 1.02. 
Prillri!lll's of ."l'JJh•nciu::.:-, ~ec § 12.06. 

Committee Comment 
The committee believes that a declaration of policy is desirable 

because of the great controversy as to the proper role of the crimi
nal law in dealing with drugs and drug offenders. ThP declaration 
will help guide agencies of the criminal justice system at all levels 
(e. g., police, prosecutors, courts, corrections) in the performance 
of their duties, aid the courts in construction of the chapter, and 
guide the courts and correctional authorities in the exercise of 
their discretion in sentencing and treating offenders. 

Subsection (a) stresses control of the illicit drug traffic while at 
the same time emphasizing the importance of rehabilitating ad
dicts and other victims of illicit traffic and not unduly restricting 
legitimate drug uses. Subsection (b) distinguishes between those 
engaged in commercial exploitation, on the one hand, and experi
mentet·s and users, on the other, because the committee believes 
that the commercial exploiter both presents a greater menace to 
control efforts and is more blameworthy. 

§ 48.02. Chapter Definitions 
In this chapter, unless the context requires a different definition: 

(1) "Narcotic drug" means any of the following, whether pro
duced directly or indirectly by extraction from substances of veg
etable origin, independently by means of chemical synthesis, or 
by a combination of extraction and chemical synthesis: 

(A) Opium and opiate; 

(B) any compound, manufacture, salt, derivative, or 
preparation of Opium or opiate; 

(C) any substance (and any compound, manufacture, 
salt, derivative, or preparation thereof) that is chemically 
identical with any of the substances specified in Subdivisions 
(A) and (B). 
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(2) "Opiate" means any substance having an addiction-form
ing or addiction-sustaining liability similar to morphine or being 
capable of conversion into a drug having such addiction-forming 
or addiction-sustaining liability. 

(3) "Trafficks" means: 

Derivation: 

(A) transfer or administer a drug to another; 

(B) prescribe a drug not in the course of professional 
practice; 

(C) possess a drug with intent to transfer or administer 
it to another; 

(D) produce a drug. 

Historical Note 

Fed.l-'rop.Cr.im.Code I 1829 

Ahol·tiflldPul~. src § 23.06. 
''Abusahlo <!rug•• defined. see §48.07. 
Addition ot: dru~o..g to chapter by regulation, see§ 48.03. 
"lhtn~reruus drng'' drfin<'d, &'C § 48.0:i. 
lh·ng Jml"Hplu•rnnlia, sec § 48.12. 
"H(-'stri<'tPd drug" dl'fined, s~ § 48.09. 

Committee Comment 
Under present law, Penal Code art. 725b, § 1 ( 14), the term "nar

cotic drugs" includes cannabis (both the plant [marihuana] and its 
derivatives) and cocaine in addition to opioids and opiates. Under 
Section 48.02(1) the term "narcotic drug" is limited to opioids and 
opiates. Marihuana and its derivatives are hallucinogens or intox
icants, and cocaine is a stimulant; they are not narcotics in stand
ard medical terminology. The definition contained in present law 
has been extensively criticized, because it departs from medical 
usage, and the chapter avoids this objection. 

The definition of "opiate" in Subdivision ( 2) is derived from 
the present federal narcotics laws and from the federal omnibus 
bill and is intended to cover addictive synthetic substances similar 
to morphine. 

Rather than creating separate offenses for conduct that involves 
distribution, that is preparatory to distribution, or that creates a 
substantial risk of future distribution, Subdivision (3) treats all 
such conduct as "trafficking." Trafficking means transferring or 
administering a drug to another; prescribing a drug "not in the 
course of professional practice;" possessing a drug with intent to 
transfer or administer it to another; or producing a drug. This 
approach is derived from the federal code study draft and is sub-

340 



DRUGS § 48.02 

stantially similar to the approach of the federal omnibus bill and 
the uniform act. 

Subdivision (3) (B), by including prescribing a drug '·not in the 
course of professional practice" as trafficking, refers to prescrip
tions that go beyond the bounds of proper medical practice, e. g., 
issuing a presct·iption for a narcotic to an addict without regard to 
whether it is medically warranted. The subdivision does not pur
port to state when a prescription goes beyond the bounds of proper 
medical practice, but leaves that question to the regulatory law and 
the medical profession. The language "not in the course of profes
sional practice" appears in the present Texas and federal narcotic 
laws, in the federal omnibus bill, and in the uniform act. The sub
division does not include as trafficking all unlawful prescribing, 
because it is possible that under the regulatory law (as under 
present law) a prescription may be unlawful on account of having 
no date or address. Transgressions such as these should not be 
treated as stringently as "trafficking," but should be handled as 
minor infractions of the regulatory law itself. 

The present Texas narcotics law specifically prohibits unlawfully 
prescribing a drug, Penal Code art. 725b, § 2(a). The Texas Dan
gerous Drug Law does not. 

By including prescribing as a form of trafficking, it is unneces
sary to rest criminal responsibilit~· on complicity or innocent agent 
theories. It will also be possible to reach the prescriber when the 
prescription is not filled. 

Subdivision (3)(C) includes as trafficking possession of a drug 
with intent to transfer or administer it to another. This offense 
is new to Texas law, but it is found in the present federal danger
ous drug law, 21 U.S.C.A. § 360a(c)(l), in some state narcotics 
and dangerous drug laws, e. g., Cal. Health & Safety Code §§ 
11500.5, 11911; l\'lass.Gen.Laws Ann. ch. 94, § 187E, and in the 
federal code study draft, the federal omnibus bill, and in the uni
form act. This definition will prove useful in cases where the 
quantities possessed are large enough to warrant an inference of 
possession with intent to distribute and in other situations where 
there is evidence that the defendant possessed with intent to dis
tribute. 

The term "produce," Subdivision (3)(D), is not defined in the 
chapter. It is intended to include manufacturing, producing, culti
vating and repackaging, encapsulating, or otherwise changing the 
form of a drug, and is similarly defined in the uniform act. If 
that act is not enacted in Texas, "produce" should probably be de
fined in this chapter. 
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§ 48.03. Addition of Drug by Regulation 

A drug made subject to this chapter by regulation is deemed to be 
a restricted drug. 

Historical Note 

Derivation: 

New 

Cross References 

Authorization tlfofpn~f'. ~~ § 48.13. 
"Rule" indntl('~ l'f'l-{tllation, sec§ 1.01. 
''Hestrlct<"Ll drug" <lt'fincd, SN' § 48.09. 

Committee Comment 
This section applies only if the regulatory law gives a govern

mental agency authority to designate for inclusion drugs that are 
not enumerated in this chapter. Such authority is contained in the 
uniform act but not in the present Texas narcotics or dangerous 
drug laws. (The Texas narcotic law makes drugs added to the fed
eral narcotics law by regulation subject to Texas law, Penal Code 
art. 725b, § 1(14). There is doubt about the validity of this provi
sion under the state constitution.) If the regulatory law does con
tain this authority, this section subjects designated drugs to penal 
sanction without legislative action. If the legislature believes that 
the restricted drug category is not stringent enough for a particu
lar drug, it can amend the chapter to place the drug in a more strin
gent category. 

§ 48.04. Trafficking in Dangerous Drug 

(a) An individual, corporation, or association commits an offense 
if he intentionally or knowingly trafficks in a dangerous drug. 

(b) Except as provided in Subsection (c), an offense under this 
section is a felony of the second degree unless the actor has been con
victed one or more times before of a felony of the first or second de
gree under this chapter, in which event the offense is a felony of the 
first degree. 

(c) The court shall set aside the judgment of guilt, and enter judg
ment and sentence the actor for a felony of the second degree if the 
actor has been convicted one or more times before of a felony under 
this chapter, or for a felony of the third degree if the actor has never 
before been convicted of a felony under this chapter, if the actor 
proves by a preponderance of the evidence at the sentencing hearing: 

( 1) that he did not act for profit or to further commercial dis
tribution; and 
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(2} that he did not transfer or administer, or possess with in
tent to transfer or administer, the drug involved to a child 
younger than 18 years: 

(A) when he knew or was reckless or criminally negligent 
in ascertaining the child's age; and 

(B) when he was at least three years older than the child. 

Historical Note 

Derivation: 

F('d.Prop.Crim.Code §§ 1822, 1823 

Cross References 

".\.~~o<·iation" defined, !;C'e § 1.07. 
< 'OlllJIUtation of age, see § 1.00. 
"Conviction" defined, see § 1.07. 
"Dangf'rous drug" defined, see § 48.0;1. 
"F'clony'' defined, see § 1.07. 
Lesser offense charged, see § 48.15. 
Organized criminal offt•nder, see § 12.4~. 
"Possess" defined, see § 1.07. 
Sent<'nring hearing, see C.C.P. art. 42.02, as amPmkd. 
'"l'rafficl,s" defined, see § 48.02. 

Commi1tee Comment 
Subsection (a) makes it an offense to knowingly traffick in a 

dangerous drug. "Knowingly" is the culpable mental state re
quired under present narcotics law. Hernandez v. State, 129 S.W.2d 
301 (Tex.Crim.App.1939); Sosa v. State, 275 S.W.2d 655 (Tex. 
Crim.App.1955), but the requirement is unclear under the danger
ous drug law, Barbar v. State, 318 S.W.2d 78 (Tex.Crim.App. 
1959). 

Subsection (b) states the basic penalty for the offense. In addi
tion, it should be noted that Section 12.43 permits extended term 
imprisonment for organized criminal operations violating this 
chapter. 

Subsection (c) mitigates transfers and potential transfers to 
persons 18 or older which are not for profit or to further commer
cial distribution. The committee believes that gifts and other non
commercial distributions, although serious, do not present the same 
threat of illicit traffic as do commercial distributions and that the 
commercial distributor is more culpable than the noncommercial 
distributor. It should be noted that a gift made to prove to a po
tential buyer that the donor sells high quality LSD, for example, 
or otherwise as a "loss leader," is a transfer to further commercial 
distribution. 

In addition to mitigating the penalty for gifts and other non
commercial tranfers, Subsection (c) also mitigates some conduct 
which, although it comes within the meaning of the word "traf. 
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ficks," amounts only to possession for personal use. Thus, produc
ing for one's own use or prescribing for oneself amounts only to 
possession, i. c., is not for profit or to further commercial distribu
tion. 

The mitigation determination is made at the sentencing hearing, 
rather than during the trial on the merits, to avoid problems of 
self-incrimination which might arise if a defendant were required 
to admit guilt of a lesser offense in order to avoid conviction of a 
greater. In order to ensure that trafficking does not masquerade 
as possession, the burden of coming forward with and persuading 
the judge of the existence of the mitigating facts is on the defend
ant. However, under Section 48.15 the prosecutor is given discre
tion to charge the lesser offense in the first instance. 

§ 48.05. Dangerous Drug Defined 

For purposes of this chapter, "dangerous drug" means: 
( 1) Any of the following substances, including their isomers, 

esters, ethers, salts, and salts of isomers, esters, and ethers, 
whenever the existence of the isomers, esters, ethers, and salts is 
possible within the specific chemical designation: 

(i) Acetylmethadol; 

(ii) Allylprodine; 

(iii) Alphacetylmethadol; 
(iv) Alphameprodine; 

(v) Alphamethadol; 

(vi) Benzethidine; 

(vii) Betacetylmethadol; 
(viii) Betameprodine; 

(ix) Betamethadol; 
(x) Betaprodine; 

(xi) Clonitazene; 

(xii) Dextromoramide; 

( xiii) Dextrorphan ; 
(xiv) Diampromide; 

(xv) Diethyliambutene; 

(xvi) Dimenoxadol; 

( xvii) Dimepheptanol ; 

(xviii) Dimethyliambutene; 
(xix) Dioxaphetyl butyrate; 

(xx) Dipipanone; 
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(xxi) Ethylmethylthiambutene; 

(xxii) Etonitazene; 

(xxiii) Etoxeridine; 

(xxiv) Furethidine; 

(xxv) Hydroxypethidine; 

(xxvi) Ketobemidone; 

( xxvii) Levomoramide; 
(xxviii) Levophenacylmorphan; 

(xxix) Morpheridine; 

( xxx) N oracymethadol ; 

(xxxi) Norlevorphanol; 

( xxxii) N ormethadone ; 
(xxxiii) Norpipanone; 

(xxxiv) Phenadoxone; 

(xxxv) Phenampromide; 

(xxxvi) Phenomorphan; 

(xxxvii) Phenoperidine; 

(xxxviii) Piritrarnide; 

(xxxix) Proheptazine; 

(xl) Properidine; 

(xli) Racemoramide; 

(xlii) Trimeperidine. 

§ 48.0~ 

(2) Any of the following Opium derivatives, their salts, iso
mers, and salts of isomers, whenever the existence of the salts, is
omers, and salts of isomers is possible within the specific chemi
cal designation: 

(i) Acetorphine; 

(ii) Acetyldihydrocodeine; 

(iii) Benzylmorphine; 

(iv) Codeine methylbromide; 

(v) Codeine-N-Oxide; 

(vi) Cyprenorphine; 

(vii) Desomorphine; 

(viii) Dihydromorohine; 

(ix) Etorphine; 

(x) Heroin; 

(xi) Hydromorphinol; 
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( xii) Methydesorphine; 

(xiii) Methylhydromorphine; 

(xiv) Morphine methylbromide; 

(xv) Morphine methylsulfonate; 

(xvi) Morphine-N-Oxide; 

(xvii) Myrophine; 

( xviii) N icocodeine ; 

(xix) Nicomorphine; 

(xx) Normorphine; 

( xxi) Pholcodeine; 

(xxii) Thebacon. 

(3) Any material, compound, mixture, or preparation contain
ing any quantity of the following hallucinogenic substances, their 
salts, isomers, and salts of isomers, whenever the existence of the 
salts, isomers, and salts of isomers is possible within the specific 
chemkal designation: 

(i) 3, 4-Methylenedioxy Amphetamine; 

(ii) 5-Methoxy-3, 4-Methylenedioxy Amphetamine; 

(iii) 3, 4, 5-Trimethoxy Amphetamine; 

(iY) Bufotenine; 

(v) Diethyltryptamine; 

(vi) Dimethyltryptamine; 

(vii) 4-Methyl-2, 5-Dimethoxyamphetamine; 

(viii) Ibogaine; 

(ix) Lysergic acid diethylamide; 

(x) Mescaline; 

(xi) N-Ethyl-3-Piperidyl Benzilate; 

(xii) N-Methyl-3-Piperidyl Benzilate; 

(xiii) Psilocybin; 

(xiv) Psilocyn; 

(xv) TetrahydrocannalJinols. 

( 4) Any of the following substances, other than those narcotic 
drugs included in the definitions of abusable and restricted 
drugs, whether produced directly or indirectly by extraction from 
substances of vegetable origin, independently by means of chemi
cal synthesis, or by combination of extraction and chemical syn
thesis: 

(i) Opium and opiate; 
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(ii) any salt, compound, deri,·ative, or preparation nf 
Opium or opiate; 

(iii) any salt, compound, deri\·ative, or preparation that 
is chemically equi,·alent or identical with any of the sub
stances specified in Subdivisions (i) and (ii), other than the 
lsoquinoline Alkaloids of Opium; 

(iv) opium poppy and poppy straw. 

( 5) Any of the following opiates, including their isomers, es
ters, ethers, salts, and salts of isomers, esters, and ethers, when
e,·er the existence of the isomers, esters, ethers, and salts is pos
sible within the specific chemical designation: 

(i) Alphaprodine; 

( ii) Anileridine; 

(iii) Bezitramide; 

(iv) Dihydrocodeine; 

(v) Diphenoxylate; 

(vi) Fentanyl; 

(vii) lsomethadone; 

(viii) Le\·omethorphan; 

(ix) Levorphanol; 

( x) Metazocine; 

(xi) l\Iethadone; 

( xii) l\Iethadone-Intermediate, 4-Cyano-2-Dimethylamino-
4, 4-Diphenyl Butane; 

(xiii) 1\Ioramide-Intermediate, 2-Methyl-3-Morpholino-1, 
1-Diphenyl-Propane-Carboxylic acid; 

(xiv) Pethidine; 

(x,·) Pethidine-Intermediate-A, 4-Cyano-1-l\Iethyl-4-
Phenylpiperidine; 

(xvi) Pethidine-Intermediate-B, Ethyl-4-Phenylpiperi-
dine-4-Carbowlate; 

( xvii) Pethidine-I ntermediate-C, 1-l\Iethyl-4-Phenylpiper-
dine-4-Carboxylic acid; 

( xviii) Phenazocine; 

(xix) Piminodine; 

( xx) Racemethorphan ; 

(x.xi) Racemorphan. 

(6) Any of the following substances, other than those included 
in the definitions of abusable and restricted drugs, whether pro-
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duced directly or indirectly by extraction from substances of veg
etable origin, independently by means of chemical synthesis, or 
by combination of extraction and chemical synthesis: 

(i) Cocoa leaves; 
(ii) any salt, compound, derivative, or preparation of 

Coca leaves; 
(iii) any salt, compound, derivative, or preparation that 

is chemically equivalent or identical with any of the sub
stances specified in Subdivisions (i) and (ii), other than de
cocainized Coca leaves or extractions of Coca leaves, which 
extractions do not contain Cocaine or Ecognine. 

(7) Any material, compound, mixture, or preparation, other 
than that described in Section 48.07(1) (five or fewer pills), con
taining any quantity of the following substances having a poten
tial for abuse associated with a stimulant effect on the central 
nervous system : 

(i) Amphetamine, its salts, optical isomers, and salts of 
its optical isomers; 

( ii) Phenmetrazine and its salts; 

(iii) Methamphetamine, its salts, isomers, and salts of iso
mers; 

(iv) Methylphenidate. 

(8) Any material, compound, mixture, or preparation, other 
than that described in Section 48.07(1) (five or fewer pills), con
taining any quantity of the following substances having a poten
tial for abuse associated with a depressant effect on the central 
nervous system : 

(i) any substance that contains any quantity of a deriva
tive of Barbituric acid, or any salt of a derivative of Barbi
turic acid, other than those substances described in Section 
18.07 (abusable drug); 

(ii) Chlorhexadol; 
(iii) Ethchlorvynol; 
(iv) Glutethimide; 
( v) Lysergic acid ; 
(vi) Lysergic acid amide; 
(vii) Methyprylon; 
(viii) Sulfondiethylmethane; 
(ix) Sulfonethylemethane; 
(x) Sulfonmethane. 
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Historical Note 

Derivation: 
Fed.r1·op.C'rhn.Code § 1829 
H.R. 1.%.S:t !Jlst C'ong., 2d Se~s. (1!)70) 
S. :l24ti, ~1st Cong., 2ll Sess. (1070) 

Cross References 

"Ahu~ahll' drnr.(' <lPfin<'ll, gpe § 48.07. 
··neslri<'led dru~;-· llefilJt•tl, sel~ § 48.00. 

Committee Comment 

§ 48.06 

Under this section dangerous drugs include particularly harmful 
opioids and opiates (e. g., heroin and morphine); most hallucino
gens (e. g., LSD and psilocybin); cocaine and its derivatives; and 
amphetamines and similar stimulants and most barbiturates and 
similar depressants except when they appear in the limited quanti
ty of five or fewer tablets or capsules of limited strength. 

§ 48.06. Trafficking in Abusable Drug 
(a) An individual, corporation, or association commits an offense 

if he intentionally or knowingly trafficks in an abusable drug. 

(b) Except as provided in Subsections (c) and (d), an offense un
der this section is a felony of the third degree unless the defendant 
has been convicted one or more times before of a felony under this 
chapter, in which event the offense is a felony of the second degree. 

(c) The court shall set aside the judgment of guilt, and enter judg
ment and sentence the actor for a felony of the third degree if the ac
tor has been convicted one or more times before of a Class A misde
meanor or felony under this chapter, or for a Class A misdemeanor if 
the actor has never before been convicted of a Class A misdemeanor 
or felony under this chapter, if the actor proves by a preponderance 
of the evidence at the sentencing hearing: 

(1) that he did not act for profit or to further commercial dis
tribution; and 

(2) that he did not transfer or administer, or possess with in
tent to transfer or administer, the drug involved to a child 
younger than 18 years : 

(A) when he knew or was reckless or criminally negligent 
in ascertaining the child's age; and 

(B) when he was at least three years older than the child. 

(d) If the actor is found guilty of prescribing or producing an 
abusable drug under this section, the court shall set aside the judg
ment of guilt, and enter judgment and sentence the actor for a Class 
A misdemeanor if the actor has been convicted one or more times be-
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fore under this chapter of any offense, or for a Class B misdemeanor 
if the actor has never before been convicted under this chapter, if the 
actor proves by a preponderance of the evidence at the sentencing 
hearing that he did not intend to transfer or administer the drug to 
another. 

Historical Note 

Derivation: 

Ft>d Prol>.('rlm.c"ode U Jl\22. 1 ~23 

Cro•a Reference• 

".\husuhll.' lh'nj.(' tlf"finPtl, !-t"N' § 48.07. 
"Al"~Hwiatiuu" dl•finl•tl, st'C' § 1.07. 
Computation uf a{iW, SN' § l.UG. 
'"Convi<·tlon" dcflnE'd, S(t(' § 1.07. 
"F1•lon~·" flpfiJlP(), ~N' §1.07. 
L<·!'-~C'r offPm.u• <·hur~f'd. S<'(' § 4R.l::l. 
Or~:nnizt>1l crimiuul offendf'r, st-C' § 12.43. 
"POS:o'f'SS" tlf'finC'd, ~£'(' § 1.07. 

KC'ntPndng lwnrinJ!, S('t' C.C.P. nrt. 42.02, a~ amC'nd£'£1. 
"Trnffkks" 1i<'fi11Pll, :"f'l' § 4~.fl2. 

Committee Comment 
Trafficking in abusable drugs is the subject of this section, 

which parallels Section 48.04 (trafficking in dangerous drugs) ex
cept for penalty and an additional mitigation feature, Subsection 
(d). 

Subsection (d) treats production or prescription of an abusable 
drug for personal use the same as possession for personal use 
(Section 48.11) because it is not the kind of trafficking for which 
a severe penalty is justified. The personal use feature may be 
shown by the quantity of the abusable drug invoh·ed, the nature of 
the transaction. or other circumstances. 

§ 48.07. Abusable Drug Defined 
For purposes of this chapter, "abusable drug" means: 

(1) A total of five or fewer tablets or capsules, or a total com
bination of five tablets and capsules, each tablet or capsule con
taining not more by weight of any dangerous drug defined in 
Section 48.05(7) and (8) (stimulants and depressants) than is 
contained in the highest dosage tablet or capsule containing such 
drug manufactured for oral use by a manufacturer registered 
under Section- of [the federal regulatory law]. 

(2) Any material, compound, mixture, or preparation contain
ing any quantity of the following substances having a potential 
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for abuse associated with a depressant effect on the central nerv
ous system: 

(i) Barbital; 

(ii) Chloral Betaine; 

(iii) Chloral hydrate; 

(iv) Ethchlorvynol; 

(v) Ethinamate; 

(vi) Methohexital; 

(vii) Methylphenobarbital; 

(viii) Paraldehyde; 

(ix) Petrichloral; 

( x) Phencyclidine ; 

(xi) Phenobarbital. 

(3) Nalorphine. 

(4) Any material, compound, mixture, or preparation contain
ing limited quantities of any of the following- narcotic drugs, or 
any salts thereof: 

(i) not more than 1.8 g-rams of Codeine per 100 milliliters 
or not more than 90 millig-rams per dosage unit, with an 
equal or greater quantity of an Isoquinoline Alkaloid of Opi
um; 

(ii) not more than 1.8 grams of Codeine per 100 millili
ters or not more than 90 milligrams per dosage unit, with 
one or more active, nonnarcotic ingredients in recognized 
therapeutic amounts; 

(iii) not more than 300 milligrams of Dihydrocodeinone 
per 100 milliliters or not more than 15 milligrams per dos
age unit, with a fourfold or greater quantity of an lsoquino
line Alkaloid of Opium; 

(iv) not more than 300 milligrams of Dihydrocodeinone 
per 100 milliliters or not more than 15 milligrams per dos
age unit, with one or more active, nonnarcotic ingredients in 
recognized therapeutic amounts; 

(v) not more than 1.8 grams of Dihydrocodeinone per 100 
milliliters or not more than 90 milligrams per dosage unit, 
with one or more active, nonnarcotic ingredients in recog
nized therapeutic amounts; 

(vi) not more than 300 milligrams of Ethylmorphine per 
100 milliliters or not more than 15 milligrams per dosage 
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unit, with one or more active, nonnarcotic ingredients in rec
ognized therapeutic amounts; 

(vii) not more than 500 milligrams of Opium per 100 mil
liliters or per 100 grams, or not more than 25 milligrams 
per dosage unit, with one or more active, nonnarcotic ingre
dients in recognized therapeutic amounts. 

(5) Cannabis. For purposes of this chapter, "cannabis" 
means all parts of the plant Cannabis sativa L., whether growing 
or not; the seeds of the plant; the resin extracted from any part 
of the plant; and every compound, manufacture, salt, derivative, 
mixture, or preparation of the plant, its seeds or resin; but does 
not include: 

(A) the mature stalks of the plant; 
(B) fiber produced from the stalks; 
(C) oil or cake made from the seeds of the plant; 
(D) any other compound, manufacture, salt, derivative, 

mixture, or preparation of the stalks (except the resin ex
tracted therefrom), fiber, oil, or cake; 

(E) the sterilized seed of the plant that is incapable of 
germination. 

(6) Peyote. 

Historical Note 

Derivation: 

Fed.Prop.Crlm.Code § 1829 
H.R. 18583, 91st Cong., 2d Sess. (1970) 
S. 3246, 91st Cong., 2d Sess. (1970) 

Cro•• Reference• 

"Dangerm1s <lrug" defined, see § 48.05. 
"H<•stricted drug" defined, see§ 48.09. 

Committee Comment 
The abusable drug category covers some of the less harmful 

opioids and opiates (essentially those treated as "Class B Narcot
ics" under existing federal law) such as codeine and aspirin combi
nation drugs, five or fewer tablets or capsules of limited strength 
containing amphetamines or similar stimulants or those barbitu
rates or depressants included as dangerous drugs, other less harm
ful depressants in any form, cannabis (marihuana and its deriva
tives), and the hallucinogen peyote. 

Five or fewer capsules of limited strength containing ampheta
mines or similar stimulants or those barbiturates or depressants 
treated as dangerous drugs are included as abusable drugs because 
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transactions in these limited quantities and strengths do not 
present the same risk of harm a; do transactions in larger quanti
ties or greater strengths. The definition is limited to drug forms 
that are generally used orally. for oral use in small quantity does 
not generally present risks as extensive as intravenous use. By 
limiting the strength to ihe highest dosage tablet or capsule con
taining the drug that is manufactured for oral use by a manufac
turer registered under the federal regulatory law, the definition 
makes it impossible for illicit laboratories to escape dangerous 
drug treatment by stuffing high dosages in tablets or capsules. In 
addition, the limitation to a small number of tablets or capsules 
(or any combination thet·eof) makes it impossible for users or 
traffickers to purchase a great quantity in Mexico without pre
scription and suffer only abusable drug treatment if apprehended 
and convicted in Texas: they are guilty of trafficking in or pos
sessing, as the case may be, a dangerous drug. Moreover, these 
drugs do have medical use, and treating limited quantities as an 
abusable drug spares the housewife who obtains a few pills for 
personal use from her pharmacist without prescription, and the 
person who gives a few tablets to a friend in the common practice 
of self-medication, from serious penal sanction. It is the judgment 
of the committee that while such self-medication is extremely un
desirable, it should not occasion the same penalties provided for 
transactions in dangerous drugs. 

§ 48.08. Trafficking in Restricted Drug 
(a) An individual, corporation, or association commits an offense 

if he knowingly trafficks in a restricted drug. 

(b) It is an affirmative defense to prosecution under this section, 
which the actor must prove by a preponderance of the evidence, that 
he did not intend to transfer or administer the drug to another. 

(c) Except as provided in Subsection (d), an offense under this 
section is a Class A misdemeanor. 

(d) The court shall set aside the judgment of guilt, and enter 
judgment and sentence the actor for a Class B misdemeanor, if the 
actor proves by a preponderance of the evidence at the sentencing 
hearing: 

(1) that he did not act for profit or to further commercial dis
tribution; and 

(2) that he did not transfer or administer, or possess with in
tent to transfer or administer, the drug involved to a child 
younger than 18 years: 

(A) when he knew or was reckless or criminally negligent 
in ascertaining the child's age; and 

(B) when he was at least three years older than the child. 
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Historical Note 

Derivation: 
Fed.Prop.Crhn.Code I 1823 

Cross References 

"As!'l.of'iation" clefinetl, see§ 1.07. 
AffirmntiYe dPfense explained, sec§ 2.04. 
Computation o! age, see§ 1.06. 
J~sser offense charged, see § 48.15. 
''l'o:o;;sess" defined, see § 1.07. 
"Re•tricted drug" defined, see § 48.09. 
~f'ntPnr.ing hen ring, se-c C.C.P. art. 42.02, as amended. 
"Trafficks'' defined, see § 48.02. 

Committee Comment 
With appropriate reduction in penalty this section treats traf

ficking in restricted drugs in the same manner Sections 48.04 and 
48.06 treat trafficking in dangerous and abusable drugs. Commer
cial are distinguished from noncommercial transfers, and transfers 
to minors from those to adults, by the mitigation device of Subsec
tion (d). 

Subsection (b), which is unique to this section, implements the 
committee's judgment that mere possession of a restricted drug 
should not be an offense. See Section 48.11 and comment. The 
affirmative defense device is employed, however, to ensure that 
trafficking does not masquerade as possession. 

§ 48.09. Restricted Drug Defmed 

For purposes of this chapter, "restricted drug" means: 
( 1) Any compound, mixture, or preparation containing any of · 

the following limited quantities of narcotic drugs, which com
pound, mixture, or preparation includes one or more nonnarcotic 
active medicinal ingredients in sufficient proportion to confer 
upon the compound, mixture, or preparation valuable medicinal 
qualities other than those possessed by the narcotic drug alone: 

(i) not more than 200 milligrams of Codeine per 100 mil
liliters or per 100 grams ; 

(ii) not more than 100 milligrams of Dihydrocodeine per 
100 milliliters or per 100 grams; 

(iii) not more than 100 milligrams of Ethylmorphine per 
100 milliliters or per 100 grams ; 

(iv) not more than 2.5 milligrams of Diphenoxylate and 
not less than 25 micrograms of Atropine Sulfate per dosage 
unit; 
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(v) not more than 100 milligrams of Opium per 100 mil
liliters or per 100 grams. 

[ (2) Any material, compound, mixture, or preparation con
taining any quantity of the following substances having a poten
tial for abuse associated with a depressant effect on the central 
nervous system: 

( i) Chlordiazepoxide ; 

(ii) Diazepam; 

(iii) Meprobamate.] 

Historical Note 

Derivation: 

Fed.Prop.Crim.Code § 1829 
H.R. 18583, !Jlst Cong., 2d Sess. (1970) 
S. 324G, n.st Cong., 2d Sess. (1970) 

Cross References 

"Abusable drug" Udincd, see§ 48.07. 
''Dang('rous Urug" dcfiucil, see § 48.0[). 

Committee Comment 
This section covers "Schedule IV Controlled Dangerous Sub

stances" under the Senate version of the federal Omnibus Con
trolled Dangerous Substances bill (Schedule V substances under 
the House version) as well as the tranquilizers Chlordiazepoxide 
("Librium"), Diazepam ("Valium"), and Meprobamate ("Miltown" 
and "Equanil"). The former are essentially the "exempt narcot
ics" under present federal law-the less harmful opioids and opi
ates, which include cough syrups such as elixir of terpinhydrate 
with codeine. These and the tranquilizers are classified as re
stricted drugs because of their low potential for harm relative to 
the drugs in other classifications. The tranquilizers, Subdivision 
(2), are bracketed because it is unclear whether they present a 
sufficient potential for abuse or harm to be regulated under this 
chapter, or whether, on the other hand, regulation under the feder
al and Texas food, drug, and cosmetic laws will suffice. All three 
are included in the administration's federal Omnibus Controlled 
Dangerous Substances bill as it passed the Senate, but their inclu
sion was hotly opposed. As reported by the House Committee on 
Interstate and Foreign Commerce, the House bill included only Me
probamate. Possibly, the final decision on whether or not these 
drugs should be included in this chapter should await resolution by 
Congress; possibly also Meprobamate but not Chlordiazepoxide 
or Diazepam should be included because of the greater risk of 
harm and abuse presented by the former. 
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§ 48.10. Trafficking with Minor 
(a) An individual, corporation, or association commits an offense 

if he intentionally or knowingly transfers or administers, or possesses 
with intent to transfer or administer, a dangerous, abusable, or re
stricted drug to a child younger than 18 years, and: 

( 1) he knows or is reckless or criminally negligent in ascer
taining the child's age; and 

(2) he is at least three years older than the child. 
(b) An offense under this section: 

(1) is a felony of the first degree if : 
(A) the offense involved a dangerous drug; or 
(B) the offense involved an abusable drug and the actor 

has been convicted one or more times before of a felony of 
the first or second degree under this chapter; 

(2) is a felony of the second degree if the offense involved an 
abusable drug and the actor has not been convicted before of a 
felony of the first or second degree under this chapter; 

(3) is a felony of the third degree if the offense involved are
stricted drug. 

Hbtorical Note 

Derivation: 

Penal Code arts. 725b, § 23(a), 726d, t 15 
(d) 

Fed.Prop.Crlm.Code If 1822, 1823 

Cro•• B.efereacea 

"Abusable drug'' defined, see § 48.07. 
"Association" defined, see § 1.07. 
Computation or age, see § 1.06. 
"Conviction" defined, see § 1.07. 
"Dangerous drug'' defined, see § 48.05. 
"Felony" defined, see § 1.07. 
''Possess" defined, see § 1.07. 
"Restricted drug" defined, soc § 48.09. 
"Trafficks" defined, see § 48.02. 

Committee Comment 
This section creates an aggravated offense for trafficking with 

a minor under 18. The penalty depends upon whether the transac
tion involved a dangerous, abusable, or restricted drug, and in the 
case of each the offense is graded one degree above trafficking 
which does not involve a minor-recipient. The enhanced grading 
reflects the community's extensive interest, as the committee sees 
it, in protecting minors from exposure to controlled drugs through 
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seduction and imposition. The section does not distinguish be
tween commercial and noncommercial transactions, because the 
concern is with the protection of minors. The committee belieYes 
that the distinction between minors under 18 and those 18 and 
over is a reasonable one, because 18-year-olds are increasingly 
being treated as adults for a number of purposes (e. g., for induc
tion into the Armed Services and for voting), and in today's drug 
culture the 18-year-old is as or more likely to be sophisticated in 
the ways of drugs than an adult. 

Section 48.10 also requires that the offender be at least three 
years older than the child. This "peer factor" is used because the 
element of seduction or imposition is less likely to be present if the 
tt·afficker is close in age to the recipient. A five-year age differ
ential is specified in the federal code study draft. and both the fed
eral omnibus bill as passed by the Senate and the uniform act re
quire that the offender be at least three years older than the child. 
The same age differential concept is employed in sexual offenses 
inYolving children, see Chapter 21. 

Generally the culpable mental state required under this section is 
knowledge. However, if the offender is reckless or criminally neg
ligent in ascertaining the child's age, his mistake is unavailable. 
This feature also follows the treatment of mistake of age in sexual 
offenses. 

§ 48.11. Possession of Dangerous or Abusable Drug 

(a) An individual, corporation, or association commits an offense 
if he knowingly possesses a usable quantity of a dang·erous or abusa
ble drug. 

(b) Except as provided in Subsections (c) and (d), an offense un
der this section is a felony of the third degree unless the actor has 
been convicted one or more times of a felony under this chapter, in 
which event the offense is a felony of the second degree. 

(c) If the actor is found guilty of possession of an abu>able drug. 
the court shall set aside the judgment of guilt, and enter judgment 
and sentence the actor for a felony of the third degree if the actor 
has been convicted one or more times before of a Class A misdemean
or or felony under this chapter, or for a Class A misdemeanor if the 
actor has never before been convicted of a Class A misdemeanor m· 
felony under this chapter, if the actor proves by a preponderance of 
the evidence at the sentencing hearing: 

( 1) that he did not act for profit or to further commercial dis
tribution; and 

(2) that he did not transfer or administer, or possess with in
tent to transfer or administer, the drug involved to a child 
younger than 18 years: 
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(A) when he knew or was reckless or criminally negligent 
in ascertaining the child's age; and 

(B) when he was at least three years older than the child. 
(d) If the actor is found guilty of possession of an abusable drug, 

the court shall set aside the judgment of guilt, and enter judgment 
and sentence the actor for a Class A misdemeanor if the actor has 
been convicted one or more times before under this chapter of any of
fense, or for a Class B misdemeanor if the actor has never before 
been convicted under this chapter, if the actor proves by a preponder
ance of the evidence at the sentencing hearing that he did not intend 
to transfer or administer the drug to another. 

Hiotorleal 1'1" ote 

Derivation: 

Penal Code arts. 725. § 2(a), 726d, § 3(d) 
Fed.Prop.Crim.Code It 1822, 1823, 1824(1) 

Cro•• Refel'eaoee 

"AhH>nhle drug"" defined, see§ 48.07. 
"A.~soelation" defined, see§ 1.07. 
"l'onviction" defined, see § 1.07. 
"llangerous drug" defined, see § 48.05. 
"t"elony" defined, •ee § 1.07. 
"Pn~~<'~s" definPd, see§ 1.07. 

Committee Comment 
The usable quantity requirement of this section is consistent 

with what appears to be present law, Pelham v. State, 298 S.W.2d 
171 (Tex.Crim.App.1957); Greer v. State, 292 S.W.2d 122 (Tex. 
Crim.App.1956) ; cf. Blaylock v. State, 352 S.W.2d 727 (Tex.Crim. 
App.1961), and is desirable because it prevents conviction on pos
session of mere traces of a drug, traces that suggest possession 
was unknowing and that "leave too much doubt as to the identity 
of the person who, presumably then in possession of usable quanti
ties, left these evidentiary traces behind," Fed.Prop.Crim.Code § 
1824, Comment at 247. 

Note that possession includes constructive possession, see Section 
1.07 (code definitions). 

Under Subsection (b) unlawful possession of a dangerous drug 
is a felony of the third degree for a first offense and a felony of 
the second degree for subsequent offenses. The offense is directed 
at both suspected traffickers and users, and the grading is strin
gent enough to deter traffickers. Initially, possession of an abusa
ble drug is graded in the same way in order to deter traffickers 
and to make it possible to treat suspected traffickers as felons with
out having to prove a sale or possession with intent to sell. How
ever, the committee deems felony penalties too stringent for pos
session of abusable drugs for personal use. Consequently, such 
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persons may avail themselves of misdemeanor treatment under 
Subsection (d), cf. Section 48.06(d). 

On occasion, a person who gives away marihuana or another 
abusable drug is charged with possession rather than distribution. 
Under Subsection (c) his offense may be mitigated to a Class A 
misdemeanor for a first offense and a felony of the third degree 
for subsequent offenses. This parallels the provision for mitiga
tion in Section 48.06(c) if the person is charged with trafficking 
based on a gift. 

In both instances the prosecutor may charge the less serious 
(mitigated) offense initially under Section 48.15. 

Permitting mitigation of first offense possession of an abusable 
drug for personal use to a Class B misdemeanor substantially re
duces the present law's authorized penalty for possession of mari
huana for personal use. The committee classified marihuana an 
abusable drug because, although its use is certainly not without 
risk for some, it is one of the least harmful and most widely used 
hallucinogens and, in light of its wide use, continuing to treat its 
possession for personal use as a felony risks criminalizing a sub
stantial proportion of the population, especially those under age 35. 
The reclassification and reduced penalty, besides encouraging re
spect for the law, especially among the young, will aid law enforce
ment since grand juries are more likely to indict, petit juries to 
convict, and courts to assess meaningful sentences when the law's 
classification and penalty structure is reasonable. Moreover, many 
states have reduced marihuana possession to a misdemeanor, and 
both the administration's federal omnibus bill and the federal code 
study draft (which labels it an infraction, this code's Class C mis
demeanor) do likewise. See Rosenthal, A Plea for Amelioration of 
the Marihuana Laws, 47 Texas L.Rev. 1359 (1969). 

Possession of a restricted drug (see Sections 48.08 and 48.09) is 
not an offense under this chapter because the restricted category 
contains drugs with the least potential for harm relative to the 
other drug categories. 

§ 48.12. Possession of Drug Paraphernalia 
(a) An individual or corporation commits an offense if he possess

es a hypodermic syringe, needle, or other instrument that has on or in 
it any quantity (including a trace) of a dangerous drug with intent to 
use it for administration of a dangerous drug by subcutaneous injec
tion in a human being. 

(b) An offense under this section is a felony of the third degree 
unless the actor has been convicted one or more times of a felony un
der this chapter, in which event the offense is a felony of the second 
degree. 
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Historical Note 

Derivation: 

Penal Code art. 725b, § 2(e) 

Cross RefereD.ce• 

"As!->odntiou'' defJned, see § 1.07. 
''( 'onviction" defined, see 11.07. 
"llangerous drug'' defined, see§ 48.05. 
"FPlony'' tll'fin(•cl, sec§ 1.07. 
"Po~:-<Pss" ll(•fine<l, S('e § 1.07. 

Committee Comment 
This section is directed chiefly against users. Like present law, 

Penal Code art. 725b, § 2(c), Subsection (a) requires proof that 
the possessor possessed the paraphernalia for the purpose of injec
tion in a human being. Unlike present law, however, the subsec
tion requires that the instrument actually have on or in it any 
quantity of a dangerous drug. This element may be proved by 
qualitative chemical analysis, and its presence gives some assur
ance that the instrument was possessed for use, whereas under 
present law a person might be convicted even if the instrument 
contained no amount of a drug. 

Section 48.12 is limited to instruments adapted for the use of 
dange1·ous drugs. Abusable and restricted drugs are excluded he
cause the committee believes that only dangerous drugs present 
risks serious enough to justify an offense which reaches even fur
ther than unlawful possession. 

The section does not make it an offense to possess an opium pipe 
or an instrument or contrivance used in smoking a narcotic drug. 
In this respect it departs from Penal Code art. 725b, § 2(b). Al
though opium is still occasionally smoked, the practice is relatively 
infrequent. In addition, the committee believes that prohibiting 
possession of a common smoking pipe or other device that can be 
used to smoke marihuana or hashish extends criminal responsibili
ty too far and circumvents the usable quantity requirement of the 
possession offense. The extension is justified with respect to the 
injection of dangerous drugs because of the much greater potential 
for harm in injection. 

Subsection (b) grades paraphernalia possession on the same lev
el as dangerous drug possession. 

§ 48.13. Authorization Defense 

(a) It is a defense to prosecution under this chapter that the al
leged criminal conduct was authorized by [the regulatory law]. 

(b) It is an affirmative defense to prosecution under this chapter, 
which the actor must prove by a preponderance of the evidence, that 
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he reasonably believed the alleged criminal conduct was authorized by 
[the regulatory law]. 

Historical Note 

Derivation: 

Subsec. (a): Fed.Prop.Crim.Code § 1825 
Subsec. (L): New 

Cross References 

AffirmatiYf' d<>fC'n~C' C'xplninPll, ~C'e § 2.04. 
l>C'f<-•JJse explained, sec § 2.03. 

Committee Comment 
Not all production, distribution, or possession of controlled drugs 

is unlawful. Many controlled drugs (e. g., morphine, codeine, am
phetamines, barbiturates) are lawfully produced, distributed, and 
possessed, chiefly for medical or scientific purposes. Naturally, 
such lawful conduct is not subject to this chapter, and this section 
refers to the regulatory law for determination of what trafficking 
and possession is lawful and what unlawful. This section is proba
bly consistent with present law, Penal Code arts. 725b, § 21, 726d. 
§ 12. 

Section 48.13(b) makes it an affirmative defense, to be proved 
by the defendant by a preponderance of the evidence, that he rea
sonably believed the alleged criminal conduct was authorized by the 
regulatory law. Thus, a licensed manufacturer whose license is in
valid because undated, and a patient whose prescription is invalid 
because issued by an unlicensed physician, can escape criminal re
sponsibility under this subsection. 

§ 48.14. Household Use Defense 
It is a defense to prosecution under this chapter that the drug that 

is the subject of prosecution: 

(1) was issued for the actor or for a member of his household 
by a practitioner, by a pharmacist under a prescription, or other
wise in compliance with [the regulatory law], and the actor trans
ferred or administered the drug to a member of his household 
for use by a member of his household or possessed it for his per
sonal use or for use of a member of his household; or 

(2) was issued for an animal in the care of the actor or a 
member of his household by a practitioner, by a pharmacist un
der a prescription, or otherwise in compliance with [the regulato
ry law], and the actor transferred the drug to another for admin
istration to an animal or possessed it for the transfer or admin
istration to an animal. 
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Historical Note 

Derivation: 

New 

Crosa Ref erenee• 

Authorization lkfl·n~C'. ~C'f' § 48.13. 
l )l•fpn~" t•xplnin<>tl, ~t't' * :2.0~. 
"Po~~ess" tll'fiuPd, s<'l' § 1.07. 

Committee Comment 

Section 48.14(1) excludes from criminal responsibility the com
mon practice of intrafamily use of drugs legitimately prescribed, 
dispensed, or obtained over-the-counter for one member of the 
family. Although intrafamily use is unwise and to be discouraged, 
the committee believes that it should not be subject to criminal 
sanction. Most such use probably involves small quantities, and 
the taking of such small quantities when they are obtained legiti
mately does not present a significant risk of harm. In addition, 
the practice is both widespread and, in our society, constitutes 
"normal" conduct. It is questionable whether the criminal law 
should be used against widespread and "normal" r.onduct, especially 
when it is not clear that the conduct creates a significant risk of 
harm. Further, it is doubtful whether the criminal law can deter 
in this situation. 

Because language excluding transfer, administration, and posses
sion within a "family" might be difficult to apply, the defense cre
ated by Subdivision (1) is limited to transfer, administration, and 
possession within a "household." 

Subdivision (2) contains a similar defense for drugs legitimately 
made available for animals. Under it, for example, the dog owner 
who gives a drug prescribed for her dog to a neighbor for adminis
tration to that dog in the owner's absence, or to the neighbor's dog, 
can escape criminal responsibility. 

§ 48.15. Prosecution for Less Severe Offense 

When this chapter authorizes the court to enter judgment of guilt 
and sentence for a lesser category of offense, the prosecuting attor
ney may initially prosecute for the lesser category of offense. 

Historical Note 

Derivation: 
Fed.Prop.Crlm.Code U 1822(3), 1823(2) 

Cro•• Refere11ees 

:\litigation rf'clll<"ing off<'-11~<" category, sf'C §§ -18.04, 48.06, 48.08, 48.11. 
Nol. pros., see C.C.P. art. 3~.02. 
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Committee Comment 

Under this chapter the court is, in several instances, required to 
enter judgment of conviction and sentence for a less severe offense 
than the one charged if the defendant establishes certain mitigating 
facts at the sentencing hearing. See Sections 48.04(c), 48.06(c) 
and (d), 48.08(d), 48.ll(c) and (d). There will probably be cases 
where it is clear to the prosecutor that on the facts the defendant 
is entitled to mitigation. Rather than going through a trial or plea 
proceeding for the greater offense and then a sentencing hearing 
to establish mitigation in these situations, this section explicitly 
authorizes the prosecutor to charge initially the less severe (miti
gated) offense. Thus, if the prosecutor believes that the defend
ant's possession of marihuana was for personal use, he may initially 
prosecute him for possession of an abusable drug for personal use, 
a Class B misdemeanor (if the first offense), rather than for simple 
possession as a felony. This authority will expedite the processing 
of cases. 

§ 48.16. Preemption 

The legislature by enacting this chapter intends to preempt any 
other regulation of the area covered by this chapter. No governmen
tal subdivision or agency may enact or enforce a law that regulates or 
makes any conduct in the area covered by this chapter an offense, a 
violation, or the subject of a criminal or civil penalty or sanction of 
any kind. 

Historical Note 

Derivation: 

New 

Cross References 

"Agency" definccl, SC'C § l.Oi. 
11Conduct" defitwd. sec § 1.07. 
Effect of code, sec § 1.03. 
"Gow~rnment" defined, SC'e § 1.07. 
"Law" defined, see § 1.07. 
Preemption by code, se0 § 1.03 comml'llt. 

Committee Comment 
Municipal ordinances presently conflict with and overlap state 

law in the drug area. The Austin Municipal Code (1967), for ex
ample, forbids glue sniffing, § 23-8, and the Dallas City Code 
(1967) proscribes possession and sale of marihuana, §§ 17-67, 17-
68. Most of this conduct is of course proscribed by state law, Pe
nal Code arts. 725b, 725c, 726d, and to eliminate this conflict 
and confusion between state and local law, and to prevent future 
conflict and confusion, Section 48.16 makes clear the state intends 
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to preempt the area of mind and mood-altering drugs and thereby 
prevent governmental subdivisions and agencies from enacting or 
enforcing laws in this area. 

In light of this section, local laws punishing mere possession of 
restricted drugs, for example, possession of smoking pipes, or drug 
intoxication (see also Sections 42.08 and 42.12) are invalid, as are 
local laws conflicting with any provision of this chapter, e. g., con
tracting the household use defense, adding a drug to the restricted 
category other than by the authorized state agency. 
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CHAPTER 3. MULTIPLE PROSECUTIONS AND 
DOUBLE JEOPARDY 

Conforming Amendments 

CODE OF CRIMINAL PROCEDURE 

Art. 3.04. Criminal Episode 
In this Code, unless the context requires a different definition, 

"criminal episode" means all conduct, including criminal solicitation 
and criminal conspiracy, incident to the attempt or accomplishment of 
a single criminal objective, even though the harm is directed toward 
or inflicted upon more than one person. 

Art. 21.24. Joinder of Certain Offenses 
(a) Two or more offenses may be joined in a single indictment, in

formation, or complaint, with each offense stated in a separate count, 
if the offenses arise out of the same criminal episode. 

(b) A count may contain as many separate paragraphs charging 
the same offense as the attorney who prepares it, acting in good faith, 
believes necessary, but no paragraph may charge more than one of
fense. 

(c) A count is sufficient if any one of its paragraphs is sufficient. 
An indictment, information, or complaint is sufficient if any one of 
its counts is sufficient. 

Art. 27 .05. Special Plea for Defendant 
A defendant's only special plea is that he has already been prose

cuted for the same or a different offense arising out of the same crim
inal episode, and that the former prosecution: 

(1) resulted in acquittal, as that term is defined in Penal Code 
Section 3.04; or 

(2) resulted in conviction, as that term is defined in Penal 
Code Section 3.04 ; or 

(3) was improperly terminated, as that term is defined in 
Penal Code Section 3.04; or 

(4) was terminated by a final order or judgment for the de
fendant that has not been reversed, set aside, or vacated and that 
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necessarily required a determination inconsistent with a fact that 
must be established to secure conviction in the subsequent prose
cution. 

Art. 28.04. Quashing Charge in Misdemeanor 
If the motion to set aside on the exception to an indictment or in

formation is sustained, the defendant in a misdemeanor case shall be 
discharged, but may be again prosc~uted within the time allowed by 
law unless the granting of the motion necessarily required a deter
mination inconsistent with a fact that must be established to secure 
conviction in the subsequent prosecution. 

Art. 28.05. Quashing Indictment in Felony 
If the motion to set aside or the exception to the indictment in cases 

of felony be sustained, the defendant shall not therefore be discharged, 
but may immediately be recommitted by order of the court, upon mo
tion of the State's attorney or without motion; and proceedings may 
afterward be had against him as if no prosecution had ever been com
menced unless the granting of the motion necessarily required a deter
mination inconsistent with a fact that must be established to secure 
conviction in the subsequent prosecution. 

Art. 36.09. Severance of Defendant and Offenses 

Severance on separate indictments 

Sec. 1. Two or more defendants who are jointly or separately in
dicted or complained against for the same offense or any offense 
growing out of the same transaction may be, in the discretion of the 
court, tried jointly or separately as to one or more defendants; pro
vided that in any event either defendant may testify for the other 
or on behalf of the State. In cases in which, upon timely motion to 
sever, and evidence introduced thereon, it is made known to the court 
that there is a previous admissible conviction against one defendant or 
that a joint trial would be prejudicial to any defendant, the court sha'l 
order a severance to the defendant whose joint trial would prejudice 
the other defendant or defendants. 

Sevemnce of offenses arising out of the same criminal episode 

Sec. 2. (a) The court on written motion of the prosecuting at
torney or defendant may sever one or more offenses if: 

(1) the motion is filed before the trial begins and the court 
finds and states for the record that severance is appropriate to 
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promote a fair determination of defendant's guilt or innocence 
of each offense; or 

(2) the motion is filed during trial with the defendant's con
sent and the court finds and states for the record that severance 
is necessary to achieve a fair determination of defendant's guilt 
or innocence of each offense. 

(b) In determining whether to sever offenses under Paragraph (a), 
the court shall consider whether, in view of the number of offenses 
joined and the complexity of the evidence offered or anticipated, the 
trier of facts will be able to distinguish the evidence and apply the law 
intelligently to each offense. 

Art. 36.10. Order of Trial Following Severance of Defendants 
If a severance of defendants is ordered, the defendants may agree 

upon the order in which they are to be tried, but if they fail to agree, 
the court shall direct the order of trial. 

Art. 36.11. Discharge Before Verdict 
If it appears during a trial that the court has no jurisdiction of the 

offense, or that the facts charged in the indictment do not constitute 
an offense, the jury shall be discharged. The accused shall also be 
discharged, but such discharge shall be no bar in any case to a prose
cution before the proper court for any offense unless termination of 
the former prosecution was improper as defined in Penal Code Section 
3.04. 

Art. 37.07. Content of Verdict 
(a) The verdict in every criminal action must be general. 

(b) If the plea is not guilty, the jury must find the defendant either 
guilty or not guilty, and if the indictment, information, or complaint 
contains more than one count, the jury must make this finding on a 
separate verdict form as to each count. 

(c) If there is a special plea on which a jury is to find, it must say 
in its \'erdict whether the allegations in the plea are true or untrue. 

Art. 37.12. Judgment on Verdict 
(a) Except as provided in Paragraph (b), the court shall enter 

judgment immediately on each verdict of acquittal or conviction. 

(b) In misdemeanor cases where there is returned a verdict, or a 
plea of guilty is entered and the punishment assessed is by fine only, 
the court may, on written request of the defendant and for good cause 
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shown, defer judgment until some other day fixed by order of the 
court; but in no event shall the judgment be deferred for a longer pe
riod of time than six months. On expiration of the time fixed by the 
order of the court, the court or judge thereof, shall enter judgment on 
the verdict or plea and the same shall be executed as provided by Chap
ter 43 of this Code. Provided further, that the court or judge thereof, 
in the exercise of sound discretion may permit the defendant where 
judgment is deferred, to remain at large on his personal bond, or may 
require him to enter into bail bond in a sum at least double the amount 
of the assessed fine and costs, conditioned that the defendant and 
sureties, jointly and severally, will pay such fine and costs unless the 
defendant personally appears on the day, set in the order and dis
charges the judgment in the manner provided by Chapter 43 of this 
Code; and for the enforcement of any judgment entered, aU writs, 
processess and remedies of this Code are made applicable so far as 
necessary to carry out the provisions of this Article. 

Art. 45.32. The Only Special Plea 

The only special plea allowed is that defined in Article 27.05. 

Art. 

CHAPTER 7. CRIMINAL RESPONSIBILITY 
FOR CONDUCT OF ANOTHER 

SUBCHAPTER B. CORPORATIONS AND 
ASSOCIATIONS 

Conforming Amendments 

CODE OF CRIMINAL PROCEDURE 

CHAPTER SEVENTEEN-A 

CORPORATIONS AND ASSOCIATIONS 

17 A.Ol. Application and Definitions. 
17 A.02. Allegation of Name. 
17 A.03. Summoning Corporation or Association. 
17 A.04. Service on Corporation. 
17A.05. Service on Association. 
17 A.06. Appearance. 
17 A.07. Presence of Corporation or Association. 
17 A. OS. Probation. 
17 A.09. Notifying Attorney General of Corporation's Conviction. 
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Article 17 A.Ol. Application and Definitions 
(a) This Chapter sets out some of the procedural rules applicable 

to the criminal responsibility of corporations and associations. Where 
not in conflict with this Chapter, the other Chapters of this Code apply 
to corporations and associations. 

(b) In this Code, unless the context requires a different definition: 

(1) "Agent" means a director, officer, employee, or other per
son authorized to act in behalf of a corporation or association. 

(2) "Association" means a government or governmental sub
division or agency, trust, partnership, or two or more persons 
having a joint or common economic interest. 

(3) "High managerial agent" means: 

(A) an officer of a corporation or association; 

(B) a pal"tner in a partnership; or 

(C) an agent of a corporation or association who has 
duties of such responsibility that his conduct may reasonably 
be assumed to represent the policy of the corporation or 
association. 

(4) "Person," "he," and "him" include corporation and asso
ciation. 

Art. 17 A.02. Allegation of Name 
(a) In alleging the name of a defendant corporation, it is sufficient 

to state in the complaint, indictment, or information the corporate 
name, or to state any name or designation by which the corporation is 
known or may be identified. It is not necessary to allege that the de
fendant was lawfully incorporated. 

(b) In alleging the name of a defendant association, it is sufficient 
to state in the complaint, indictment, or information the association's 
name, or to state any name or designation by which the association 
is known or may be identified, or to state the name or names of one 
or more members of the association, referring to the unnamed mem
bers as "others." It is not necessary to allege the legal form of the 
association. 

Art. 17 A.03. Summoning Corporation or Association 

(a) When a complaint is filed or an indictment or information pre
sented against a corporation or association, the court or clerk shall is
sue a summons to the corporation or association. The summons shall 
be in the same form as a capias except that: 
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(1) it shall summon the corporation or association to appear 
before the court named at the place stated in the summons; and 

(2) it shall be accompanied by a certified copy of the com
plaint, indictment, or information; and 

(3) it shall provide that the corporation or association appear 
before the court named at or before 10 a. m. of the Monday next 
after the expiration of twenty days after it is served with sum
mons, except when service is made upon the Secretary of State 
or Chairman of the State Board of Insurance, in which instance 
the summons shall provide that the corporation or association ap
pear before the court named at or before 10 a. m. of the Monday 
next after the expiration of thirty days after the Secretary of 
State or Chairman of the State Board of Insurance is served with 
summons. 

(b) No individual may be arrested upon a complaint, indictment, 
information, judgment, or sentence against a corporation or associa
tion. 

Art. 17 A.04. Service on Corporation 

(a) Except as provided in Paragraph (d), a peace officer shall 
serve a summons on a corporation by personally delivering a copy of it 
to the corporation's registered agent. However, if a registered agent 
has not been designated, or cannot with reasonable diligence be found 
at the registered office, then the peace officer shall serve the sum
mons by personally delivering a copy of it to the president or a vice 
president of the corporation. 

(b) If the peace officer certifies on the return that he diligently but 
unsuccessfully attempted to effect service under Paragraph (a), or if 
the corporation is a foreign corporation that has no certificate of au
thority, then he shall serve the summons on the Secretary of State by 
personally delivering a copy of it to him, or to the Assistant Secretary 
of State, or to any clerk in charge of the corporation department of his 
office. On receipt of the summons copy, the Secretary of State shall 
immediately forward it by certified or registered mail, return receipt 
requested, addressed to the defendant corporation at its registered of
fice, or, if it is a foreign corporation, at its registered or principal 
office in the state or country under whose law it was incorporated. 

(c) The Secretary of State shall keep a permanent record of the 
date and time of receipt and his disposition of each summons served 
under Paragraph (b) together with the return receipt. 

(d) The method of service on a corporation regulated under the 
Insurance Code is governed by that code. 
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Art. 17 A. OS. Service on Association 
(a) Except as provided in Parag-raph (b), a peace officer shall 

serve a summons on an association by personally delivering a copy of 
it: 

( 1) to a high managerial agent at any place whe1·e business 
of the association is regularly conducted; or 

(2) if the peace officer certifies on the return that he dili
gently but unsuccessfully attempted to serve a high managel'ial 
agent, to any employee of suitable age and discretion at any place 
where business of the association is regularly conducted; or 

(3) if the peace officer certifies on the return that he dili
gently but unsuccessfully attempted to serve a high managerial 
agent, or employee of suitable age and discretion, to any member 
of the association. 

(b) The method of service on an association regulated under the 
Insurance Code is governed by that code. 

Art. 17 A.06. Appearance 

(a) In all criminal actions instituted against a corporation or as
sociation, in which original jurisdiction is in a district or county-level 
court: 

( 1) appearance is for the purpose of arraignment; 

(2} the corporation or association has ten full days after the 
day the arraignment takes place and before the day the trial be
gins to file written pleadings. 

(b) In all criminal actions instituted against a corporation or as
sociation, in which original jurisdiction is in a justice court or corpo
ration court: 

( 1) appearance is for the purpose of entering a plea; and 

(2) ten full days must elapse after the day of appearance 
before the co1·poration or association may be tried. 

Art. 17 A.07. Presence of Corporation or Association 

(a) A defendant corporation or association appears through coun
S'll. 

(b) If a corporation or association does not appear in response to 
summons, or appears but fails or refuses to plead: 

( 1) it is deemed to be present in person for all purposes; 
and 
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(2) the court shall enter a plea of not guilty in its behalf; 
and 

(3) the court may proceed with trial, judgment, and sen
tencing. 

(c) If, having appeared and entered a plea in response to summons, 
a corporation or association is absent without good cause at any time 
during later proceedings: 

( 1) it is deemed to be present in person for all purposes; 
and 

(2) the court may proceed with trial, judgment, or sentencing. 

Art. 17 A.OS. Probation 

Probation granted by court 

Sec. 1. (a) Following conviction or plea of guilty or nolo con
tendere, a court of record may suspend the imposition of all or part of 
the sentence and grant the corporation or association probation if the 
court finds, after considering the factors enumerated in Paragraph 
(b), that probation would best serve the interests of society and of the 
corporation or association. 

(b) In determining whether to grant probation, the court shall con
sider the following factors among others: 

(1) whether the corporation's or association's criminal conduct 
neither caused nor threatened serious harm to another's person or 
property; 

(2) whether the corporation or association did not plan or ex
pect that its criminal conduct would cause or threaten serious 
harm to another's person or property; 

(3) whether the victim induced or facilitated the corporation's 
or association's criminal conduct; 

( 4) whether the corporation or association has made or will 
make restitution or reparation to the victim for the damage or 
injury sustained; 

(5) whether the corporation or association has no history of 
prior criminal conduct; 

(6) whether the corporation's or association's criminal conduct 
was the result of circumstances unlikely to recur; 

(7) whether the character and history of the corporation or as
sociation indicate that it is unlikely to commit another offense. 
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Jury probation 

Sec. 2. (a) A defendant corporation or association may request 
the jury to recommend probation if it has never before been adjudg-ed 
guilty of a felony, or g-ranted probation following a judg-ment of guilt 
of a felony, in this or any other jurisdiction. 

(b) A defendant corporation or association requests jury probation 
by filing a written motion with the court and serving a copy on the 
prosecuting attorney. The defendant corporation or association must 
state in the motion that it is eligible for jury probation under Para
graph (a), and a high managerial agent of the defendant corporation 
or association must swear to the truth of the statement. The motion 
must be filed, and the copy served, before the trial on the merits be
gins, or if the court sets a pretrial hearing, the motion must be filed 
and served at the hearing. 

(c) If the defendant corporation or association is found guilty by 
the jury, the court shall conduct the sentencing hearing under Article 
42.02, Section 2, before the jury that found defendant guilty. How
ever, only legally competent evidence is admissible at the sentencing 
hearing before the jury on the probation issue. 

(d) At the conclusion of the sentencing hearing the jury shall retire 
and determine whether to recommend probation. If the jury recom
mends probation, the court shall grant defendant corporation or as
sociation probation for a period and on conditions the court determines 
under Section 3. If the jury recommends against probation, the court 
may nevertheless grant probation, or it may sentence the defendant 
corporation or association to any punishment authorized by law. 

Conditions and period of probation 

Sec. 3. (a) The court granting probation shall determine the pe
riod and conditions of probation and supervise the corporation or as
sociation during probation. The court shall design the period and con
ditions to prevent the corporation or association from engaging in 
similar criminal conduct in the future. The conditions of probation 
must be reasonable and shall include, but are not limited to, the re
quirements that the corporation or association: 

(1) commit no offense of the same character as the present 
offense against the law of this or another state or of the United 
States; 

( 2) pay all costs of its trial ; 

(3) pay all or so much of its fine as the court directs; 

( 4) make restitution to each victim of its offense; 
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( 5) report periodically to the court through a high managerial 
agent on the business affairs and conduct of the corporation or 
association that are relevant to the terms of probation. 

(b) A period of probation may not exceed 

( 1) fifteen years from the date it was granted if the corpora
tion or association was convicted of a capital felony or felony of 
the first degree; 

(2) twelve years from the date it was granted if the corpora
tion or association was convicted of a felony of the third de
gree; 

(3) six years from the date it was granted if the corporation or 
association was convicted of a felony of the third degree; 

(4) two years from the date it was granted if the corporation 
or association was convicted of a Class A misdemeanor. 

(5) one year from the date it was granted if the corporation 
or association was convicted of a Class B misdemeanor. 

(c) The court with probation jurisdiction over the corporation or 
association may terminate probation, and discharge the corporation 
or association under Section 4(a) before the period of probation ex
pires, if warranted by the corporation's or association's conduct. 

(d) The clerk of the court granting probation shall promptly fur
nish the corporation or association with a written statement of the 
period and conditions of its probation. If the period or conditions 
are later modified under Paragraph (e), the clerk of the modifying 
court shall promptly furnish the corporation or association with a 
written statement of the modifications. A high managerial agent of 
the corporation or association shall acknowledge in writing receipt of 
each statement furnished under this paragraph. 

(e) After giving the corporation or association notice and an op
portunity to be heard, the court with probation jurisdiction over the 
corporation or association may modify the period or conditions of 
probation if warranted by the corporation's or association's con
duct. 

Discharge or revocation 

Sec. 4. (a) When a corporation or association satisfies the period 
and conditions of its probation, the court shall enter an order in the 
minutes of the court discharging the corporation or association from 
probation. After discharge the court may also set aside the judgment 
of conviction and dismiss the complaint, information, or indictment 
against the corporation or association. After the criminal action 
against the corporation or association is dismissed, the judgment of 
conviction may not be considered for any purpose except to deter
mine the corporation's or association's entitlement to a future proba
tion. 
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(b) If the cotu-t has probable cause to believe that a corporation or 
association has violated a condition of its probation, it shall summon 
the corporation or association to appear before it in the manner pro
vided in Article 17 A.03. Service of the summons and the corpora
tion's or association's presence at the hearing are governed by Articles 
17 A.Ot, 17A.05, and 17 A.07. When the corporation or association ap
pears, the court without a jury shall hold a hearing on the alleged 
,·iolation and after the hearing shall continue, modify, or revoke the 
probation as the evidence warrants. If the court revokes the proba
tion, it shall immediately pronounce sentence against the corporation 
or ::~ssociation. 

Appeal 

Sec. 5. \\'hen it is granted probation a corporation or association 
is entitled to appeal its judgment of conviction as in other cases. It 
is also entitled to appeal the court's revocation of probation under Sec
tion .J(b). 

Art. 17A.09. Notifying Attorney General of Corporation's 
Conviction 

If a corporation is convicted of an offense, or if a high managerial 
agent is convicted of an offense committed in the conduct of the af
fairs of the corporation, the court shall notify the attorney general 
in writing of the conviction when it becomes final and unappealable. 
The notice shall include: 

(1) the corporation's name, and the name of the corporation's 
registered agent and the address of the registered office, or the 
high managerial agent's name and address, or both; and 

(2) certified copies of the judgment and sentence and of the 
complaint, information, or indictment on which the judgment and 
sentence w<?re based. 

Histol'icnl Note 

Derivation: 

Bu~iness Co1·poration Act arts. 2.11, 8.10 
C.C.P. arts. 2.':!.0.1, 25.01. 27.11, 27.12, ·12.12. 

a:; anwnded, 45.33 

La.Code Civ.Proc. artl'=. 1261, 1264 
La.f'ode Crim.Proc. arts. 467, 836 

Cross References 

Criminaln·~Jl.!ll"ihilit.r of ('Orporntion. ~('(' n.P.C'. ~ i.:!2. 
C'rimiual rC'~}loll:·:ihilit.r of a~:o;"oriation, ~·e RP.C. ~ 7.::?3. 
Db:-:olution of corpotl.ltion, ~C'e Iht~illP"~ Corporation Aet art. 7.01; R.('.~. nrt. 1:-l!lG-

7.01, ns nme-ndrd. 
Puni.<.;.hment :111thorized for eorpnr;ttion (JI' a-.:-.:ndation, ~<'C' R.P.C. § 12.51. 
HPYn('ation of certifiC'fite of authority, 8l'C Rusines...:; Corporation Act art. 8.16: 

R.C.S. art. 13!J6----8.1.3, n~ anl('lldC'(l. 
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Committee Comment 
This new chapter for the Code of Criminal Procedure sets out 

special procedural rules necessary to subject corporations and asso
ciations to the criminal process. See Thompson v. Stauffer Chemi
cal Co., 348 S.W.2d 274 (Tex.Civ.App.-Waco 1961, writ ref'd n. 
r.e.). As art. 17A.01(a) makes clear, however, the procedural 
rules of the new chapter are not exhaustive and the other provi
sions of the Code of Criminal Procedure apply to corporations and 
associations unless in conflict with the rules provided in the new 
chapter. 
Definitions 

The definitions of "agent," "association," and "high managerial 
agent" in art. 17A.01(b) come from the Revised Penal Code. 
"Person" and the personal pronouns are expanded to cover corpo
rations and associations throughout the Code of Criminal Proce
dure since the code presently contemplates only an individual by 
use of these terms. 

Pleading 

Article 17A.02 derives from Louisiana law and will assist the 
prosecution in identifying for pleading purposes the defendant 
corporation or association. See La.Code Crim.Proc. art. 467. Par
agraph (a) of the article applies to corporations and Paragraph (b) 
to associations; the difference in treatment results from the dif
ferent nature of the two kinds of legal entities. 
Summons 

Article 17 A.03 tracks present Article 23.03 of the code, which 
since 1966 has authorized the use of a summons, as an alternative 
to the traditional capias and arrest, to bring a defendant before a 
criminal court. Paragraph (a) (2) ensures that the corporation or 
association will receive notice of the charge, and Paragraph (a) (3) 
tracks the civil rules for appearance. When a defendant corpora
tion or association is served through the Secretary of State or Board 
of Insurance, it is given 10 extra days to answer. 

Paragraph (b) prevents arresting an individual when only a 
corporation or association is charged with a criminal offense. 
However, this paragraph does not prevent the arrest of an individ
ual in connection with an offense for which both he and a corpora
tion or association are prosecuted; nor does it prevent the individ
ual's arrest for contempt of court at any point during the prosecu
tion, for example. 

Service 
Articles 17A.04 and 17A.05 derive from Louisiana law, La.Code 

Civ.Proc. arts. 1261-1264, and from the Texas Business Corporation 
Act, arts. 2.11 and 8.10. 

The service rules for associations differ slightly from those 
for corporations because of the great variety of organizational 
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and management forms unincorporated associations may assume. 
For this reason service is required in the first instances on a 
"high managerial agent" of the association. If the association is 
a trust, this individual would be a trustee; if a municipality, the 
mayor or a city councilman or alderman; and if a state govern
ment agency. its head or director. 

Note finally that the service rules for corporations or associa
tions regulated under the Insurance Code are those provided in 
that code. 

Appearance 
Article 17 A.06 distinguishes between prosecutions on the dis

trict and county court levels and those on the justice or corporation 
court level because the Code of Criminal Procedure now makes a 
similar distinction in terms of arraignment. Present art. 26.01 
requires arraignment of each (individual) defendant charged with 
a felony or misdemeanor punishable by imprisonment; arraign
ment is not required for a justice or corporation court. Although 
corporations or associations obviously may not be imprisoned, the 
Revised Penal Code does subject them to heavy fines on conviction 
of an offense over which the district or county-level court has 
jurisdiction, and it is thus desirable to afford them the protection 
of formal arraignment. At the same time, Paragraph {b) makes 
clear that arraignment is not required before a justice or corpora
tion court. 

The 10-day period for pleading tracks present arts. 27.11 and 
27.12, and Paragraph (b) (1) follows art. 45.33 except that it 
permits a written, as well as oral, plea. 

Presence 
Article 17 A.07 deals with the difficult problem of compelling 

a legal entity's presence before a criminal court. The article 
derives from La.Code Crim.Proc. art. 836 and declares the defend
ant corporation or association present for all purposes once it has 
been properly served under arts. 17A.03-17A.05. See also arts. 
33.03, 37 .06. 

Probation 
Article 17 A.08 extends to the legal entity in a criminal prosecu

tion the same probation benefits now extended by art. 42.12, as 
amended, to the individual defendant. The few differences in 
treatment--e. g., the conditions of probation in Section 3-are 
necessitated by the peculiarities of legal entities. 

Notice of Conviction 
Article 17A.09 derives from art. 7.02 of the Business Corporation 

Act and ties into the attorney general's authority to seek dissolu
tion of a domestic corporation, or revocation of the certificate of 
authority of a foreign corporation, convicted of a serious criminal 
offense, see Business Corporation Act arts. 7.01, 8.16; R.C.S. arts. 
1390-7.01, 1396-8.15, as amended. 
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CHAPTER 8. GENERAL DEFENSES TO CRIMINAL 
RESPONSIBILITY 

Conforming Amendments 

CODE OF CRIMINAL PROCEDURE 

Art. 46.02. Incompetency and Insanity 

PART A. INCOMPETENCY 
Section 

1.01. Mental Incompetency to Proceed. 
1.02. Raising the Incompetency Issue Before Trial. 
1.03. Incompetency as Delay of Criminal Action. 
1.04. Commitment after Determination of Incompetency. 
1.05. Hearing on Restoration of Competency. 
1.06. Action after Hearing on Restoration of Competency. 
1.07. Release from Hospitalization on Patient's Application. 

PART B. INSANITY 

2.01. Notice of Insanity Defense. 
2.02. Separate Hearing on Insanity Issue. 
2.03. Determination of Insanity Issue. 
2.04. Determination of Need for Hospitalization. 
2.05. Release from Hospitalization on Patient's Application. 

PART C. PSYCHIATRIC EXAMINATION OF DEFENDANT 

3.01. Appointment of Psychiatrist. 
3.02. Commitment for Psychiatric Examination. 
3.03. Report of Examination. 
3.04. Evidence Obtained During Examination. 

PART D. RELEASE FROM HOSPITALIZATION BY 
HOSPITAL AUTHORITY 

4.01. Release by Hospital Authority. 

PART A. INCOMPETENCY 

Mental incompetency to proceed 

Section 1.01. No person may be tried, sentenced, or executed if, as a 
result of mental disease or defect: 

(1) he lacks the mental competency to understand the nature 
of the proceedings against him; or 

(2) he lacks the mental competency to assist and participate 
in the proceedings against him. 

378 



CONFORMING AMENDMENTS 

Derivation: 

11\.f-'tat .. \nn ch. :1~. ~ 111·1-1 
).!udt'\ f'.C. ~ !.Ill 

Historical Note 

Cross References 

.\ppuintmt'JJt of p..:yt·hi:llri ... t, ~('<'art. -:16.0::!, ~ :1.01.:1:0: anH•Juh•d. 
f'ommitnil'J:t fnl' p:-:~·dtial!·ie L'Xamination, '"'C'C' art. -!2.tl(j, § :t.02, n~ :llllf'JHlPd. 

l-IC>ariug: ()11 in<·ompt't{'!l('Y i:-:~lH', ~C'C art . .JG.O::!, ~ 1.0:~. as amC'tHh·<l. 

Ilo:.:;;t1italizatilol\ of itH'lllllJJPfi·JJt. ~{'t' :11'1. -Hi.O:!, ~ 1.0-1. :1" :lllll'lHlt><l. 

Hnisin;z il·<· •lLIJII'tl'n('y j..:~tw, :-;(•e nrt. -16.02, ~~ 1.0:!, 1.0:\, [\!::: nnwmlPfl. 

Committee Comment 
The mental condition of an accused may be at i::;sue in a crim;nal 

proceeding as of the time of the alleged offense, prior to trial, at 
trial, after com·iction but before sentence, or before execution. 
Only the accused's mental condition at the time of the offense in
volves a determination of sanity or mental responsibility for crime. 
A finding of mental incompetency results in delay, not termination, 
of the proceeding until competency is restored. Under present 
Texas law, there is a basic conceptual and semantic confusion be
tween insanity as a defense establishing nonresponsibility and men
tal incompetency to stand trial. The Code of Criminal Procedure 
refers to competency to stand trial as "present insanity," C.C.P. 
art. 42.06, § 2. and although it provides that the test of present 
insanity is competency "to make a rational defense," the courts 
rely, in part, on the M'Naghten Rules to determine competency, 
see, e. g., Ex parte Hodges, 314 S.W.2d 581 ( Tex.Crim.App.1958); 
2 Willson, Texas Criminal Forms § 3526 (7th ed. 1966). 

Section 1.01 substitutes "mental competency" for the present 
term "present insanity" and establishes new criteria for deter
mmmg competency. Although either criterion must be a result 
of mental disease or defect, Section 1.01 rejects any reliance of the 
M'Naghten Rules-knowing the nature or consequences of the act 
or knowing right and wrong-o1· e\'en the new test of insanity, 
R.P.C. § 8.01, because insanity and incompetency are entirely dif
ferent concepts. 

As in present law, incompetency n1ay delay trial, sentencing, or 
execution, C.C.P. art. 46.02, §§ 2, 4, 5, but unlike present law, art. 
46.02, § 4, an appeal is not delayed because of a defendant's incom
petency. Since appeals turn almost exclusively on questions of 
law and do not depend on the presence or participation of the de
fendant, there is no need for delay. 

Raising the incompetency issue before trial 

Sec. 1.02. (a) After the indictment or information has been pre
sented (or when pleading in a justice or corporation court), but before 
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the trial on the merits begins, a defendant or his counsel, or the prose
cuting attorney, may file with the court a written motion asserting 
that due to the defendant's mental disease or defect there is reason to 
doubt his mental competency to proceed. A defendant, his counsel, or 
the prosecuting attorney may file the motion after the trial on the 
merits begins if for good cause shown the mental condition of the de
fendant was not known or apparent before the trial on the merits be
gan. 

(b) Before acting on a motion challenging mental competency to 
proceed, the court shall state the consequences of the motion to the de
fendant. 

Hlotorloal Note 

Derivation: 

New 

Cro•• Beterenoe• 

ConuuitmC'JJt for p~yehintric C'X::lmination, see art. 46.02, § 3.02, as amendC'd. 
Competenrs hen ring, S('C' nrt. 46.02, § 1.03, as amended. 
l\I('ntn1 incompt•tt~m·.r to protC('d, sec art. 46.02, §1.01, as amended. 

Committee Comment 
This section establishes the procedures for the accused's asser

tion of incompetency to proceed. Under Section 1.03, the court may 
raise the competency issue at any time, see Pate v. Robinson, 86 
S.Ct. 836, 383 U.S. 375 (1966), but because of the desirability of 
determining the competency issue prior to trial, a defendant who 
desires to assert his incompetency must do so prior to trial ex
cept for good cause. Pretrial assertion will facilitate the use of 
Sections 3.01 (appointment of psychiatrist) and 3.02 (commitment 
for psychiatric examination). 

Incompetency as delay of criminal action 

Sec. 1.03. (a) When a defendant's mental competency to proceed 
is put in issue under Section 1.02, by evidence developed at trial, or by 
motion filed before sentencing or execution, the court shall determine 
the issue. If the defendant is awaiting execution of his death sen
tence, a district court of the county in which he is confined may deter
mine the competency issue. 

(b) If the mental competency issue is contested, the court shall hold 
a hearing and require the state to prove the defendant's mental in
competency to proceed by a preponderance of the evidence, unless 
the defendant raised the issue, in which event the defendant must 
prove his incompetency to proceed by a preponderance of the evi
dence. 

(c) If a jury has been impaneled and the court determines the de
fendant mentally incompetent to proceed or orders a psychiatric 
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examination before deciding the issue, the court may declare a mis
trial. Declaration of a mistrial does not constitute jeopardy nor does 
it prohibit the trial, sentencing, or execution of the defendant for the 
same offense after he has been determined mentally competent to pro
ceed. 

(d) Determination that the defendant is mentally incompetent to 
proceed does not prevent consideration and disposition of a legal 
objection to the prosecution that may be fairly decided without the de
fendant's personal participation. 

Historical Note 

Derivation: 
New 

Cross References 

Compph'IH'Y tl<'tPI'Illinntion h~· (·o11rt, :<-;t'<' T<•x.C'on~t. nrt. I, § 15-b, as nnwntlP<L 
CoHimi\Hwut for P~.rchiatrk Pxmnination, ~C'C' art. 4G.tl2, § 3.0:2, a:.; anl('ndC'd. 

Committee Comment 
Section 1.03(a) departs from present law and returns to the com

mon-law practice of requiring the court without a jury to deter
mine the competency issue. The competency decision is a complex 
of legal and medical considerations. It involves the question of de
laying or resuming the criminal proceeding and not the determina
tion of responsibility for crime in which the jury, as moral spokes
men for the community. has a legitimate role. Trial to the court 
should reduce the tendency to dramatize and appeal to emotion and 
increase the likelihood of the development of experience and sophis
tication on the part of the decision-maker. Court determination 
of the competency issue, however, requires a constitutional amend
ment, a draft of which follows this article. 

Although C.C.P. art. 46.02, § 1, purports to permit a preliminary 
hearing on the issue of competency only if the prosecution con
sents and the court approves, the Court of Criminal Appeals has 
read Penal Code art. 34 to require the hearing if the issue is 
timely raised, Townsend v. State, 427 S.W.2d 55 (Tex.Crim.App, 
1968). Section 1.03(b) goes beyond Townsend and requires a 
hearing before the court, separate from the trial on the merits, 
whenever the competency issue is raised and contested. It also 
clarifies the burden of proving incompetency, requiring proof by 
preponderance of evidence by the state unless the defendant raises 
the issue, in which event the defendant has the burden. 

Paragraph (c) restates present law, C.C.P. art. 46.02, §§ 2(e), 
2(h), and Paragraph (d) provides for disposition of appeals and 
pleas in bar, such as no jurisdiction and former jeopardy, when a 
defendant has been found incompetent. 
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Commitment after determination of incompetency 

Sec. 1.04. (a) If the court determines that the defendant is men
tally incompetent to proceed under Section 1.03 or 1.05, the court shall 
also determine whether because of mental disease or defect the defend
ant presently requires hospitalization because he is a danger to himself 
or others. 

(b) If the commitment issue is contested, the court shall require the 
state to prove that the defendant requires hospitalization because he is 
a danger to himself or others by a preponderance of the evidence. 

(c) If the court determines that because of mental disease or defect 
the defendant presently is a danger to himself or others, the court 
may commit the defendant to a state mental hospital or other facility 
until it is determined that he no longer requires hospitalization. 

(d) The clerk of the court shall forward the commitment order 
to the institution together with certified copies of: 

( 1) the complaint, information, or indictment; and 
( 2) the report of examination filed under Section 3.03, if any; 

and 
(3) a transcript of testimony on the hospitalization issue, if 

any. 
(e) If the court does not hospitalize the defendant, the court may 

enter any order, other than to require hospitalization, necessary to 
facilitate the defendant's restoration to mental competency. 

Historical Note 

Derivation: 

New 

Cross Reference• 

('.ommitmf'nt hy court, ~cc T<'x.C'on:i't. nrt. I,§ 15-b, ns ame-nde-d. 
llPIC'a"C' from lw~pilalization: 

On dC'femlnnt's application,~<' art. 46.02, § 1.07, n~ amend£'d. 
By ho~pitnl nnthority, ~C'C n.rt. 46.02, § 4.01, as nnwnd<'d. 

llC'st01·ntion h<'nring, SC'C nl"t. 46.02, § 1.0:>, ns amended. 

Committee Comment 
This section sets out the procedural consequences of a determina

tion of incompetency at any point in a criminal proceeding. It 
resembles present law in separating the competency and hospitali
zation decisions and requiring dangerousness for hospitalization, 
C.C.P. art. 46.02, § 2(b)(2)(b). It also authorizes treatment al
ternatives other than hospitalization. 

Hearing on restoration of competency 

Sec. 1.05. (a) The court may order a restoration hearing at any 
time on its own motion, on motion of the prosecuting attorney, or on 
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motion of the defendant if he has not been committed under Section 
1.04, to determine if the defendant has become mentally competent 
to proceed. The court shall order a hearing if: 

( 1) the head of the institution to which the defendant was com
mitted files the report specified in Section 1.07 (c) certifying that 
the defendant is mentally competent to proceed; or 

(2) a physician who has been treating the defendant files the 
report specified in Section 1.07(c) certifying that the defendant 
is mentally competent to proceed, if the defendant was not com
mitted. 

(b) At the hearing the state is required to prove that the defend
ant has become mentally competent to proceed by a preponderance of 
the evidence, unless the defendant raised the issue, in which event the 
defendant must prove his competency to proceed by a preponderance 
of the evidence. Both parties are entitled to present evidence, sum
mon and cross-examine witnesses, and make opening and closing state
ments. If the defendant is not represented by counsel, the court shall 
appoint counsel, if authorized by Article 26.04, and allow adequate 
time for consultation and preparation. Counsel appointed under this 
section is entitled to compensation at the rate fixed by Article 26.05 
for representing a felon or misdemeanant before a court of record. 

Historical Note 

Derivation: 

New 

Cross References 

Action after restoration hcnriug, sec art. 46.02, § LOG, ns anwn<lrll. 
C<>mpetcncy determination by court, sec Tex.()on!';t, al't. I, § 1G-b, a:;: nlllf'tHlNl. 

Helcase from hospitalization: 
On patient's application, ~C'C' art. 4G.02, § 1.07, as: am<'nllcd. 
By hospital authority, S.C'C' art. 46.02, § 4.01, n~ anlC'ndt'd. 

Committee Comment 
This section elaborates present law by spelling out who can in

itiate the restoration hearing and the nature of the hearing. It 
preserves the requirement of a hearing when the hospital authority 
certifies to the committing court that the defendant has regained 
his competency, C.C.P. art. 46.02, § 7, and requires a hearing when 
a physician treating a defendant who has not been committed cer
tifies to the court that he has regained his competency. It also 
authorizes the court to conduct a hearing on its own motion, on 
motion of the prosecutor, or on motion of a defendant who has not 
been committed. If the defendant has been committed, Section 1.07 
provides the applicable release procedures, and in most instances 
the release and restoration issues will be considered at the same 
hearing. 
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As in Section 1.03, this section requires the court to make de
cisions presently made by the jury. See the comment to Section 
1.03. 

Action after hearing on restoration of competency 

Sec. 1.06. (a) If the court determines after a hearing under Sec
tion 1.05 that the defendant is mentally competent to proceed, the 
court shall resume the trial or sentencing proceedings or carry out the 
sentence. The court shall credit any time spent while committed 
in a state mental hospital or other facility against both the maximum 
term and any minimum term imposed. 

(b) If the court determines that the defendant is mentally compe
tent to proceed and if the court believes that so much time has elapsed 
since the original determination of incompetency that it would be un
just to resume the criminal action, the court may set aside the convic
tion, if any, dismiss the complaint, information, or indictment, and 
either order the defendant discharged or take appropriate steps to se
secure the civil commitment of the defendant. 

(c) If, after the hearing held under Section 1.05, the court 
determines that the defendant remains mentally incompetent to pro
ceed, the court shall commit or recommit the defendant or enter any 
new order necessary to facilitate the defendant's restoration to mental 
competency. 

(d) A determination that the defendant has regained his mental 
competency is not admissible against the defendant on the issue of 
guilt. 

Historical Note 

Derivation: 

Xew 

Cross RefereDees 

Civil commitnwnt, ~f'<' R.C'.R arts. 5;147-27 thi'OUg-h 5;:)47-67. 
f'rP<.lit against !'iC'DtC'ncP, SC'<' art. 42.03, af:: amf'n<lf'd. 
F.\·idenc•(• admh:~iblf', ~ee art. 46.02, fi 3.03, as anwnd<"d. 
HP~tornt ion hf'nring-, see art. 46.02, § l.Orl, as; amC'nded. 

Committee Comment 
Section 1.06 sets out the consequences that follow a determina

tion of either restored competency or continued incompetency at 
the restoration hearing. The second sentence of Paragraph (a) 
preserves present law, C.C.P. art. 46.02, § 10. 

Paragraph (b) permits the court to make a "speedy trial" or 
simply equitable decision when a substantial period of time elapses 
before restoration. 

Paragraph (c) permits the court to order new or different treat
ment than that ordered at the original competency hearing, see Sec-
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tion 1.0-t(e), including commitment of an accused not pl"e\·iou:=.ly 
committed. Commitnwnt. howc·n•1·, may only foJiow proof of dan
gerou~ne~~ by a prepond~..·rmH.:L' of eYidencc, as required by Section 
1.04(b). 

Para!'raph (d) will help keep >epa rate the incompetency and 
insanity issues. 

Release from hospitalization by court on patient's application 

Sec. 1.07. (a) Any time after the expiration of 90 days following 
the date of the commitment order, a patient committed under Section 
1.04 (after a determination of incompetency) is entitled to apply to 
the committing court in writing for a hearing on the issue of whether 
he now requires hospitalization. Unless the court for good cause 
shown permits, the patient is not entitled to a subsequent hearing on 
the hospitalization issue for at least one year after the date of his 
immediately preceding hearing. 

(b) On receipt of an application timely filed under Paragraph (a). 
the court shall direct the head of the institution in which the patient 
is hospitalized to prepare a current report of the patient's mental 
and physical condition. The court may also appoint one or more 
psychiatrists, not connected with the institution in which the patient 
is hospitalized, to report on the patient's current mental and physical 
condition. A psychiatrist appointed by the court is entitled to a rea
sonable fee for preparing the report, to be fixed by the court and paid 
from the general fund of the county in which the court is sitting. If 
the patient wishes to be examined by a psychiatrist or other expert of 
his own choice, the court on timely request shall provide the examiner 
with a reasonable opportunity to examine the patient. 

(c) The report of the patient's mental and physical condition shall 
include, but is not limited to: 

(1) the name of each physician and any other expert who 
examined the patient; and 

(2) a description of the nature, content, and extent of the 
examination and any tests conducted; and 

(3) a summary of the patient's history while hospitalized in 
the institution, including a resume of treatment administered; 
and 

(4) a diagnosis and prognosis of the patient's mental and 
physical condition; and 

(5) an opinion on whether the patient suffers from a mental 
disease or defect and, if so, whether he is a danger to himself or 
others; and 

(6) an opinion of the patient's mental competency to undet·
stand the nature of the proceedings against him and to assist 
and participate in the proceedings against him; and 
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(7) an opinion on whether the patient requires continued 
hospitalization. 

(d) Each report of a patient's mental and physical condition pre
pared under this section shall be delivered to the clerk of the court, 
who shall file it with the papers of the case and furnish a copy each 
to the prosecuting attorney and to counsel for the patient. 

(e) On receipt of all reports required under Paragraph (b), the 
court shall conduct a hearing on the hospitalization issue. At the 
hearing the patient is required to prove his entitlement to discharge 
by a preponderance of the evidence, and all parties are entitled to 
present evidence, summon and cross-examine witnesses, and make 
opening and closing statements. If the patient is not represented by 
counsel, the court shall appoint counsel, if authorized by Article 26.04, 
and allow adequate time for consultation and preparation. Counsel 
appointed under this section is entitled to compensation at the rate 
fixed by Article 26.05 for representing a felon or misdemeanant before 
a court of record. 

(f) If the court determines after the hearing that the patient no 
longer requires hospitalization (because he no longer suffers from 
a mental disease or defect or is no longer a danger to himself or 
others), the court shall order his discharge when the judgment be
comes final. If the court determines that the patient requires fur
ther hospitalization, the court shall recommit the patient when the 
judgment becomes final. 

Derivation: 

1\ew 

Hbtorioal Note 

Cross References 

HPlPn.-.:r from hn~pitnlizntion hy hospitnl authority, ~f'C' nrt. -JG.02, § 4.01, ns nmC'L<krl. 

Committee Comment 
The Mental Health Code excludes from its discharge procedures 

all patients committed under this article. R.C.S. art. 5547-69, as 
amended. Thus, the criminally committed patient can obtain a 
review of the legality of continuing his commitment, apart from 
habeas corpus, only under procedures established by this article. 

Under present law, review is conditioned on the hospital au
thority's certification to the court that the patient has regained 
his sanity, C.C.P. art. 46.02, § 3(b). This treatment of the crim
inally committed is constitutionally suspect in light of the Supreme 
Court's decision in Baxtrom v. Herold, 86 S.Ct. 760, 383 U.S. 107 
(1966), since the civilly committed patient is entitled, in addition to 
habeas corpus, to a review of the legality of continuing his commit
ment on his own application, see R.C.S. art. 5527-82. 
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Section 1.07 creates a procedure for review of a commitment 
based on a finding of incompetency to proceed. Because his com
mitment delays the criminal proceeding and he has been committed 
by the court, often before trial, see Section 1.04, the patient is en
titled on demand to review of his commitment 90 days after it oc
curs. (Section 1.05 permits the court on its own, the prosecuting 
attorney's, or the hospital authority's motion to review competency, 
which of course includes commitment, at any time.) The patient is 
not entitled to a subsequent review, however, for at least a year 
after the preceding review. 

Paragraphs (b)-( d) ensure the availability to the court of expert 
opinion on the patient's current mental condition. The report con
tents specified in Paragraph (c) are similar to those specified for 
the initial psychiatric examination in Section 3.03 and for the Cer
tificate of i\ledical Examination for Mental Illness provided in the 
l\Iental Health Code, R.C.S. art. 5547-82. 

In prescribing the elements of a trial-type hearing for determin
ing the legality of the patient's continued commitment, Paragraph 
(e) tracks the indefinite commitment and discharge procedures of 
the Mental Health Code, R.C.S. arts. 5547-43 through 5547-57, 
5547-82. Issues in this section, like all other competency issues in 
this Part A, are decided by the court. 

PART B. INSANITY 

Notice of insa1\ity defense 

Section 2.01. (a) A defendant planning to offer evidence of 
mental disease or defect to establish insanity shall enter a plea of 
"not guilty by reason of insanity" at least 10 days before trial begins, 
or if the court sets a pretrial hearing, the defendant shall enter the 
plea during the hearing. However, the court for good cause shown 
may permit entry of the plea at a later time determined by the court. 

(b) Before accepting a plea of "not guilty by reason of insanity," 
the court shall state the consequences of the plea to the defendant. 

(c) Except in extenuation or mitigation during the sentencing 
hearing, evidence of mental disease or defect is not admissible unless 
the plea of "not guilty by reason of insanity" is timely entered under 
Paragraph (a). 

Historical Note 

Derivation: 
Xew 

Cross References 

Commitment for p!O)"C'hiatrit rxaminntion, .;;cc art. 46.02, § 3.02, ns amcmlcd. 
Insanily, sec R.P.C. § 8.01. 
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Pretrial hrarln~. S<'e art. 28.01. 
Psychiatric exnmination, S<'C art. 46.02, § :tOl, n~ amended. 
Sentencing hen ring, !i=CC art. 42.02, as amend<'d. 

Committee Comment 

Section 2.01(a) adds another plea to those presently available 
under Texas law, see C.C.P. art. 27.02, as amended. Its purpose is 
to require a defendant who anticipates reliance on the insanity de
fense to provide notice of that intention to the state. It is designed 
to prevent a hastily contrived insanity defense from being sprung 
on a surprised and unprepared prosecutor. The insanity defense is 
sufficiently unique and sufficiently technical to justify special 
treatment. Timely notice is also a necessary precondition to Sec
tion 3.01 (appointment of a psychiatrist) and Section 3.02 (com
mitment for psychiatric examination). 

Unless the defendant or his counsel can demonstrate "good 
cause," the entry of the plea at the pretrial hearing or, if none, 10 
days before trial, is a necessary precondition to reliance on the in
sanity defense at trial. Paragraph (c), however, makes clear that 
evidence of mental disease or defect is always admissible in ex
tenuation or mitigation. 

Paragraph (b) ensures that the defendant will understand the 
consequences of his plea. 

Separate hearing on insanity issue 

Sec. 2.02. (a) When he enters his plea of not guilty by reason 
of insanity under Section 2.01 (a), the defendant may request the 
court in writing to order a separate hearing on the insanity issue be
fore a different jury than the one that determines the guilt or in
nocence issue. 

(b) If the defendant properly requests it under Paragraph (a), the 
court shall order separate hearings on the insanity and guilt or in
nocence issues before different juries. The court may determine the 
order of the hearings in its discretion. 

(c) If the court orders a separate hearing on the insanity issue 
held first, the insanity issue may not be relitigated during the hear
ing on guilt or innocence. However, evidence of mental disease or 
defect is admissible during the hearing on guilt or innocence if rele
vant to negate the culpable mental state required for the offense 
charged, and, if such evidence is admitted, the finding of sanity from 
the first hearing is also admissible. 

Hhtorieal Note 

Derivation: 
New 
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CJ.•oss References 

Bnl'd<'n of proof, ~CC' art. 46.02, § ~.03. 

EvidCil<C :.ulmi:--sihl<', ~ce :u·t. 46.02, §§ 1.06, 3.03. 

Committee Comment 
This section creates a procedure for ensuring defendant a fair 

trial when trying the insanity and guilt or innocence issues at the 
same time before the same jury would be confusing or otherwise 
prejudicial. The section is based on the District of Columbia 
practice, see, e. g., Holmes v. United States, 363 F.2d 281 (D.C.Cir. 
1966). 

When defendant has both a substantial defense on the merits 
and a substantial insanity defense, his counsel faces a dilemma. 
For example, if coupled with the insanity evidence there is sub
stantial proof defendant acted in self-defense, could not form the 
culpable mental state required, or did not commit the act charged, 
defense counsel often chooses not to raise the insanity defense for 
fear of confusing the jury and prejudicing his client. The U.S. 
Court of Appeals for the District of Columbia Circuit has suc
cinctly summarized the policy reasons justifying a bifurcated trial 
in this context. 

The court has recognized that substantial prejudice 
may result from the simultaneous trial on the pleas of insanity 
and "not guilty". Ordinarily, this [insanity] testi
mony will tend to make the jury believe that [defendant] did 
the act. Also, evidence of past anti-social behavior and present 
anti-social propensities, which tend to support a defense of in
sanity, is highly prejudicial with respect to other defenses. 
Moreover, evidence that the defendant has a dangerous mental 
illness invites the jury to resolve doubts concerning commis
sion of the act by finding him not guilty by reason of insanity, 
instead of acquitting him, so as to assure his confinement in a 
mental hospital. 

Relevant considerations upon a request for bifurcation in
clude the substantiality of [defendant's] insanity defense and 
its prejudicial effect on other defenses. The court not only 
has a broad discretion in considering bifurcation, but also in 
prescribing its procedure, the form of the charge and submis
sion of the questions to the jury, the admissibility of evidence 
in each stage, and even the impaneling of a second jury to hear 
the second stage if this appears necessary to eliminate preju
dice. 

Holmes v. United States, 363 F.2d 281, 282-83 (D.C.Cir. 1966). 

The Texas Court of Criminal Appeals has recognized the same 
risk of prejudice in a closely-related area-the determination of 
mental competency to be tried. In Ramirez v. State, 241 S.W. 1020 
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(Tex.Crim.App.1922), the court found reversible error in the trial 
court's refusal of defendant's request for a preliminary trial on 
the incompetency issue alone. 

To try the prisoner for present insanity and for 
the crime charged in one and the same proceeding 
would be manifestly confusing to the jury and unfair to the ac
cused. If he be now insane, the fair decision of that issue 
should not be clouded and prejudiced by the introduction of the 
facts involving a bloodcurdling murder-facts which alone 
might well so stir the minds of the jury as to make difficult 
the exercise of calm judg-ment upon the question of present in
sanity. 

I d. at 1021; see also McCanter v. State, 438 S.W.2d 575 (Tex. 
Crim.App.1969). 

And since the U.S. Supreme Court's decision in Jackson v. Denno, 
84 S.Ct. 1774, 378 U.S. 368 (1964), the risk of jury confusion 
and resulting prejudice has assumed constitutional dimension, 
e. g., Townsend v. State, 427 S.W.2d 55 (Tex.Crim.App.1968). 

Under Section 2.02(a) a defendant must timely notify the court 
(and prosecutor) in writing of his desire for separate hearings and 
separate juries. Under Paragraph (b), timely notice requires the 
court to hold separate hearings. 

Paragraph (c) is necessary because mental disease or defect 
may constitute a negation of mens rea. As such, an attempt to 
foreclose its admission during the trial on guilt or innocence-even 
though the insanity defense was rejected at an earlier hearing
might deny a defendant due process. 

The provision allowing the state to introduce the earlier finding 
of sanity accords with the Texas practice between 1937 and 1966 
when a defendant could try the insanity issue in both the prelim
inary trial on competency and the trial on the merits, see, e. g., 
Parsons v. State, 271 S.W.2d 643 (Tex.Crim.App.1953). 

Determination of insanity issue 

Sec. 2.03. (a) The defendant has the burden of proving his in
sanity by a preponderance of the evidence. 

(b) When the insanity issue is submitted, the trier of facts shall 
determine, and include in the verdict or judgment or both, whether 
the defendant was suffering from a mental disease or defect and if 
so whether at the time of the alleged conduct he lacked capacity either 
to appreciate the criminality of his conduct or to conform his con
duct to the requirements of the law he allegedly violated. 

Hbtorical Note 

Derivation: 

New 
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C1•oss References 

Insanity, ~C'<' R.P.C. § ROl. 
Sepnrntc hearing. sec art. -16.02, § 2.02 a:-: nmcn<led. 

Committee Comment 
This section preserves the burden of proof on insanity that pt·es

entl;• obtains in Texas, e. g., McGee , .. State, 238 S.W.2d 707 (Tex. 
Crim.App.l950). Also as in present law, C.C.P. art. 46.02, § 2(c) 
( 2). it requires a special finding of insanity. 

Determination of need for hospitalization 

Sec. 2.04. (a) If the defendant is determined not guilty by reason 
of insanity, the trier of facts shall determine, and include in the ver
dict or judgment or both, whether the defendant because of mental 
disease or defect presently requires hospitalization because he is a 
danger to himself or others. 

(b) If the trier of facts determines that the defendant requires 
hospitalization, the court shall commit the defendant to a state mental 
hospital or other facility until it is determined that he no longer re
quires hospitalization. 

(c) The clerk of the court shall forward the commitment order to 
the institution together with certified copies of: 

(1) the complaint, information, or indictment; and 

(2) the report of examination filed under Section 3.03; and 

(3) a transcript of testimony on the hospitalization issue. 

Historical Note 

Derivation: 

New 

Cross References 

Psychiatric examination, !'.C'e art. 46.02, pt. C, a::: antE>ndcd. 
Rcl<.>asc from hospitalization, see art. 46.02, §§ 1.07, 4.01, ns nmcnrlcd. 

Committee Comment 
This section recognizes the need to separate the question of men

tal responsibility from the question of hospitalization since the 
commitment decision involves a determination of dangerousness, 
not simply insanity. The section preserves present law, C.C.P. art. 
46.02, § 2(d). 

Release from hospitalization on patient's application 

Sec. 2.05. (a) Any time after the expiration of one year follow
ing the date of the commitment order, a patient committed under 
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Section 2.04 (after a determination of not guilty by reason of in·· 
sanity) is entitled to apply to the committing court in writing for a 
hearing on the issue of whether he now requires hospitalization. Un
less the court for good cause shown permits, the patient is not en
titled to a subsequent hearing on this issue for at least two years after 
the date of his immediately preceding hearing. 

(b) On receipt of an application timely filed under Paragraph 
(a), the court shall direct the head of the institution in which the 
patient is hospitalized to prepare a current report of the patient's 
mental and physical condition. The court may also appoint one or 
more psychiatrists, not connected with the institution in which the 
patient is hospitalized, to report on the patient's current mental and 
physical condition. A psychiatrist appointed by the court is en
titled to a reasonable fee for preparing the report, to be fixed by the 
court and paid from the general fund of the county in which the 
court is sitting. If the patient wishes to be examined by a psychia
trist or other expert of his own choice, the court on timely request 
shall provide the examiner with a reasonable opportunity to examine 
the patient. 

(c) The report of the patient's mental and physical condition shall 
include, but is not limited to: 

(1) the name of each physician and any other expert who 
examined the patient; and 

(2} a description of the nature, content, and extent of the 
examination and any tests conducted; and 

(3) a summary of the patient's history while hospitalized in 
the institution, including a resume of treatment administered; 
and 

( 4) a diagnosis and prognosis of the patient's mental and 
physical condition; and 

(5) an opinion on whether the patient suffers from a mental 
disease or defect and, if so, whether he is a danger to himself 
or others; and 

(6) an opinion on whether the patient requires continued 
hospitalization. 

(d) Each report of the patient's mental and physical condition 
prepared under this section shall be delivered to the clerk of the 
court, who shall file it with the papers of the case and furnish a 
copy each to the prosecuting attorney and to counsel for the patient. 

(e) On receipt of all reports required under Paragraph (b), the 
court shall conduct a hearing on the hospitalization issue. At the 
hearing the patient is required to prove his entitlement to discharge 
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by a preponderance of the evidence, and all parties are entitled to 
present evidence, summon and cross-examine witnesses, and make 
opening and closing statements. If the patient is not represented by 
counsel, the court shall appoint counsel, if authorized by Article 26.04, 
and allow adequate time for consultation and preparation. Counsel 
appointed under this section is entitled to compensation at the rate 
fixed by Article 26.05 for representing a felon or misdemeanant be
fore a court of record. 

(f) If the trier of facts determines after the hearing that the 
patient no longer requires hospitalization (because he no longer suf
fers from a mental disease or defect or is no longer a danger to 
himself or others), the court shall order his discharge when the judg
ment becomes final. If the trier of facts determines that the patient 
requires further hospitalization, the court shall recommit the patient 
when the judgment becomes final. 

Historical Note 

Derivation: 
Xew 

Cross References 

HC'!t·asf' hy hof:.pital authority, sec art. 4-G.02, § -!.01, u:-: amentl('d. 

Committee Comment 
This section creates procedures for review of the legality of con

tinuing the commitment of a patient found not guilty by reason of 
insanity on the patient's application. It largely parallels Section 
1.07 (release of mental incompetent), but limits the frequency of 
release applications to the periods prescribed in the Mental Health 
Code, R.C.S. art. 5547-82, and permits a jury trial on the patient's 
demand. 

PART C. PSYCHIATRIC EXAMINATION OF DEFENDANT 

Appointment of psychiatrist 

Sec. 3.01. (a) If a defendant has entered a plea of "not guilty 
by reason of insanity," or a defendant, his counsel, or the prosecuting 
attorney has filed a motion asserting that there is reason to doubt 
the defendant's mental competency to proceed, or if the court after 
a hearing has reason to believe that mental disease or defect will 
otherwise become an issue in the trial, the court may appoint at 
least one psychiatrist to examine and report on the mental and phys
ical condition of the defendant. 
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(b) A psychiatrist appointed by the court is entitled to a reason
able fee for conducting the examination, to be fixed by the court and 
paid from the general fund of the county in which the court is sitting. 

(c) When a defendant wishes to be examined by a psychiatrist 
or other expert of his own choice, the court on timely request shall 
provide the examiner with a reasonable opportunity to examine the 
defendant. 

(d) The defendant shall cooperate fully with the psychiatrist ap
pointed by the court. The defendant has no privilege against self
incrimination during the course of the examination into his mental 
and physical condition ordered under this section. 

Derivation: 
~ew 

Hiatorical lf ote 

Cro•• Belereaoe• 

Commitment for pJ::yc-hintrie rxnminntion, Sf'C nrt. 46.07, § 3.04, as amended. 
Incompetency, see art. 46.07, f 1.01, os amended. 
Insanity, see R.P.C. I 8.01. 
Insanity plea, see art. 46.07, § 2.01, as amended. 
Psychiatric report, see art. 46.02, § 3.02, ns nmendcd. 
Raising incompetency, see art. 46.02, H 1.02, 1.03, !IS nmf'ndrd. 
Self-incrimination privil<"ge, see art. 46.02, § 3.04, ns amended. 

Committee Comment 
This section permits the court to obtain an expert examination 

of a defendant whose mental condition is or may be questioned. 
Paragraph (d) ensures a meaningful examination by the state's 
psychiatrist, and Section 3.02, providing a limited commitment for 
observation, maximizes the opportunities for a thorough examina
tion. Section 3.04 provides immunity to protect the defendant's 
self-incrimination privilege during the compulsory examination. 

Commitment for psychiatric examination 

Sec. 3.02. (a) The court may commit a defendant to a state 
mental hospital or other facility for an initial period not exceeding 
30 days to obtain an examination and report of his mental and phys
ical condition. 

(b) The court may extend the initial commitment period for an 
additional period not exceeding 60 days after: 

( 1) providing the defendant and his counsel with notice and 
a hearing; and 

(2) determining that there is good cause justifying the ex
tension. 
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(c) The state is required to pro\·e good cause justifying the ex
tension under Paragraph (b) by a preponderance of the evidence. 

Historical Note 

Oel"lvatlon: 

New 

Cross References 

P:-.Ydli.ll ri1 ('\::Huinat itiJl, ~t·t• ol rt. 40.0~. ~ :Ull, :1s anwnded. 

Committee Comment 
This section permits a limited commitment to maximize the 

opportunity for thorough expert examination under Section 3.01. 
The maximum commitment period is 90 days, but any extension 
beyond 30 days is conditioned on proof by the state of good cause 
after a hearing. 

Report of examination 

Sec. 3.03. (a) The report of examination ordered under Section 
3.01 shall include, but is not limited to: 

(1) the name of each physician and any other expert who 
examined the defendant; and 

(2) a description of the nature, content, and extent of the 
examination and any tests conducted; and 

(3) a diagnosis and prognosis of the defendant's physical 
and mental condition; and 

(4) an opinion on whether the defendant suffers from a men
tal disease or defect, and if so: 

(A) a description of the treatment recommended, if 
any; and 

(B) an opinion of the defendant's mental competency 
to understand the nature of the proceedings against him and 
to assist and participate in the proceedings against him; 
and 

(C) an opinion on whether the defendant presently is 
a danger to himself or others and thus requires hospitaliza
tion; and 

(D) an opinion as to the extent, if any, to which there 
was at the time of the alleged criminal conduct impair
ment of the capacity of the defendant either to appreciate 
the criminality of his conduct or to conform his conduct to 
the requirements of the law he allegedly violated. 

(b) The report of examination shall be delivered to the clerk of 
the court, who shall file it with the papers of the case and furnish 
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a copy each to the prosecuting attorney and to counsel for the de
fendant. 

Historical Note 

Derivation: 

New 

Cross References 

CommillllPnt fol' Jl"Y('hhltl'iC' f'XIllllination, "-f'e nrt. 46.02, § 3.02, as amended. 
Self·itwriminatiou pl'h·ilPgP, H'C' art. 46.0:!, § 3.04, a~ am('ndC'd. 

Committee Comment 
The context of the examination report parallels that specified 

in Sections 1.07 and 2.05. 

Paragraph (b) requires that copies of the report be made avail
able to the court, the prosecutor. and the defense attorney. To the 
extent this provision is inconsistent with C.C.P. art. 39.14 (dis
covery), which excludes from discovery "written communications 
between the State or any of its agents or representatives or em
ployees," Section 3.03 controls. The defendant and his counsel 
should not be surprised at trial by the contents of a report likely 
to be accorded great weight, and to the extent unfavorable reports 
convince defendants to change their pleas, this sharing of data will 
assist judicial administration. 

Evidence obtained dul'ing examination 

Sec. 3.04. (a) A communication derived from the defendant's 
mental processes is not admissible against the defendant on the issue 
of guilt if the communication's truth or falsity is relevant to an ele
ment of any offense or to the defendant's credibility. 

(b) Paragraph (a) applies to a communication obtained during the 
course of psychiatric examination, hospitalization, or treatment, 
whether the examination, hospitalization, or treatment is ordered un
der this Article, secured by the state, or secured by the defendant. 

Historical Note 

Derivation: 
New 

Cross References 

P:-:,rchiatl'k examination,~('(' art. -!G.o~. § ::un a:;; anwndt•ll. 

Committee Comment 
This section immunizes a defendant's incriminating communica

tions made during the course of psychiatric examination, hospitali
zation, or treatment. It is necessary because Section 3.01(d) 
requires a defendant to cooperate during a court-ordered examina-
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tion, see Danforth, Deathknell for Pre-trial Mental Examination? 
Privilege Against Self-Incrimination, 19 Rutgers L.Rev. 489 
(1965). It will encourage the necessary candor and rapport be
tween the defendant and the examining psychiatrist, whereas 
without immunity a defendant would be predictably reluctant to 
speak out for fear of incriminating himself. The federal govern
ment and a few states now have similar immunity statutes, e. g., 
18 U.S.C.A. § 4244; Colo.Rev.Stat. § 39-8-2(5) (b); Ili.Stat.Ann. 
ch. 38, § 104-3(d), and Texas law now provides: 

No statement made by the defendant during examination into 
his competency shall be admitted into evidence against the 
accused on the issue of guilt in any criminal proceeding no 
matter under what circumstances such examination takes 
place. 

C.C.P. art. 46.02, § 2(f) (4). 

The phrase "communication derived from the defendant's mental 
processes" identifies the testimonial quality that the privilege 
against self-incrimination was designed to protect. It focuses on 
the essence of the psychiatric examination and will cover, for 
example, a defendant's tacit admissions, such as silence or a gri
mace, and nonverbal responses elicited uy standard personality tests, 
e. g., draw a person. 

It is only when a communication's truth or falsity is relevant 
to an element of an offense or to defendant's credibility that is 
inadmissible. Thus, a defendant's statement to the psychiatrist 
that he was dropped on his head when an infant, or that he was 
beaten when caught masturbating as an adolescent, would be ad
missible; on the other hand, his statement that he shot the victim 
because he believed the victim was sleeping with his wife would be 
inadmissible since it tends to prove both the criminal act and 
defendant's mens rea. Finally, incriminating communications are 
inadmissible only against the defendant and only on the issue of 
guilt. At a hearing on defendant's competency to stand trial, for 
example, all of his communications to the psychiatrist would be 
admissible, as they would be at a separate hearing on the insanity 
issue under Section 2.02, because guilt is not in issue at either 
hearing. Moreover, a defendant may waive his immunity, under 
general waiver principles, by eliciting incriminating communica
tions from, for example, his own psychiatrist. 

Section 3.03(b) makes defendant's immunity coextensive with 
the scope of his privilege against self-incrimination; his com
munications to his own psychiatrist will be as fully protected as 
those made to the state's, for example. 
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PART D. RELEASE FROM HOSPITALIZATION BY 
HOSPITAL AUTHORITY 

Release by hospital authority 

Sec. 4.01. (a) When the head of the institution to which a patient 
has been committed under this Article determines that the patient no 
long·er requires hospitalization (because he no longer suffers from a 
mental disease or defect or is no longer a danger to himself or others), 
the head of the institution shall report this determination to the court 
that committed the patient in the form and manner provided in 
Section 1.07(c) or 2.05(c), depending on whether the patient was com
mitted following a determination of incompetency or a finding of 
not guilty by reason of insanity. The clerk of the court shall file the 
report with the papers of the case and furnish a copy each to the 
prosecuting attorney and counsel for the patient. 

(b) After delivering his report, the head of the institution shall 
discharge the patient on the 30th day after the date of the report 
unless before that day the court or prosecuting attorney objects to 
discharge. 

(c) If either the court or prosecuting attorney timely objects to 
discharge, the court shall conduct a hearing to determine whether 
the patient should be discharged. At the hearing the state is re
quired to prove mental disease or defect and dangerousness by a pre
ponderance of the evidence. The right to counsel and hearing re
quirements set out in Sections 1.07(e) and 2.05(e) apply to a hearing 
conducted under this paragraph. 

(d) If the trier of facts determines after the hearing that the 
patient no longer requires hospitalization (because he no longer suf
fers from a mental disease or defect or is no longer a danger to him
self or others), the court shall order his discharge when the judg
ment becomes final. If the trier of facts determines that the patient 
requires further hospitalization, the court shall recommit the patient 
when the judgment becomes final. 

Hiotorical Note 

Derivation: 

New 

Cross Reference• 

Hel<•ot~l' from hof'lpitnliz.ation on paticnt'li RJlplication, sec nrt. 4G.02, H 1.07, 2.05, as 
nnu:.'Jlded. 

Committee Comment 
The Code of Criminal Procedure now authorizes review of a 

criminal commitment by the committing court if the hospital 
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authority certifies that the patient has regained his sanity, C.C.P. 
art. 46.02, §§ 3(b), 7. Section 4.01(a) continues this authority and 
adds the requirement of a medical report to parallel Sections 1.07 
and 2.05. 

Paragraphs (b) and (c) significantly change present law by 
permitting discharge on the hospital authority's recommendation 
alone unless the committing court or its prosecuting attorney 
timely objects. This more sensibly allocates the release responsi
bility between the expert (hospital authority) and representatives 
(court and prosecutor) of the community from which the patient 
was committed. If the community representatives believe the ex
pert acted hastily, there must be a trial-type hearing on the dis
charge issue. This procedure also avoids the delay and expense of 
a jury trial, now required if demanded in every restoration pro
ceeding, see Swinford v. Logue, 313 S.W.2d 547 (Tex.CiY.App.
Waco 1958, no writ), unless a hearing is held. After the expert 
determines that his patient is entitled to discharge, it is only fair 
to require the state to rebut this determination by proving the 
need for continued hospitalization. 

* * * * * * * * * 

TEXAS CONSTITUTION ART. I 

Sec. 15-b. Mental Competency Determination in Criminal Action 

Notwithstanding other provisions of this Constitution, the Legis
lature may provide by law for a court of record without a jury in 
a criminal action : 

( 1) to determine whether a person is mentally competent to 
be tried, sentenced, or executed; and 

(2) to commit a person to a hospital or other facility for 
examination, care, or treatment; and 

(3) to determine whether a person so committed should be 
discharged. 
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CHAPTER 12. PUNISHMENTS 

Art. 21.03. 

Conforming Amendments 

CODE OF CRIMINAL PROCEDURE 

SENTENCING PROCEDURE 

What Should be Stated 
Everything should be stated in an indictment which is necessary 

to be proved. However, prior convictions shall not be stated in an in
dictment unless necessary to establish jurisdiction. 

Hi•torlcal Note 

Derivation: 

C.L'. P. art. ~1.03 

Cross Refere11ce• 

Burdf'n of proof, SC'C' H.P.f'. d1. 2. 
"Conviction" dE'fined, ~<'e H.P.C. § 1.07, 
Habitual offender, sec R.P.C. § 12.-12. 
Indictment, see ch. 21. 
Notiec of exceptional sl'ntC'ncc, SC(' art. 42.02, § 6, as nmend£'d. 

Committee Comment 
Under revised Article 42.02, Section 6, a defendant will receive 

notice of prior convictions the state intends to prove to support 
extended term imprisonment by written motion filed before the 
trial begins. Under present law prior convictions the state intends 
to use for enhancement purposes under Penal Code arts. 61-64 must 
be alleged in the indictment or information, e. g., Armendariz v. 
State, 294 S.W.2d 98 (Tex.Crim.App.1956); Kinney v. State, 79 
S.W. 570 (Tex.Crim.App.1904). 

The present requirement had its genesis in the 1872 Semi
colon Court case of Long v. State, 36 Tex. 6 (1872). Long was 
indicted and convicted on his guilty plea of assault with intent to 
murder. The indictment did not allege any prior conviction, but 
the trial court after accepting Long's plea allowed the state to 
prove a prior conviction for enhancement purposes under what is 
now art. 62. Two of the three supreme court justices voted to 
reverse Long's conviction, holding: 

"Again, it is a doctrine pervading the entire law 
of indictments, that whatever matter affects the degree or 
kind of punishment, must be specially alleged." 

As the punishment affixed by this statute for a second 
conviction is the highest for such offense in ordinary cases, 
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COSFOI\:'ItiSr; A~IESD:'tiESTS 

a.~ a m•,tter uf ('uur~e a second cond<:titm affL·cts tht" deJZree 
of J'Uni>hment, anJ must be allegt•tl. 

A cuntran· construction woulcl in l'fled. Jo away with 
t-riminal pll'~dings, "hich the k·b'i:·olature ha~ not th•: }1owt-r 
to do, :--ince no man, under our Constitution, can b._. tri~._·<l. 
t·unvided, and be deprived of liht:rty or lift•, \\ ithuut first 
ha\'inl{ been charged by indictment. ~l'ltint! forth th~._· uift'll"'l' 

in plain and intelligible words. 
I d. at 9- H>. 

Long \'. St.tlt.· is the ouly Texa~ t·a .... t.· iuuud Ji~t·u~:.:in).!' the JH·ob
lem of notifying a ddcnJant that he fac<'' habitual aiminal 
treatment; it is also the only t·a:.:t.• found h.oiJing that the notice 
must bt' alh."'J.,!"l'd in the aecu~atiun. L.llt).!':; paternity in the Rt·mi
colon Court, and the fact that it wa' dl'cidcd before adoption of the 
present l'onstitution. weak(·n it.~ prcu~dential ,·alue. ~ure-ly the 
Long court'~ allusion to what i=-- now the ''natur"-' and "-·au~e of the 
accusation" provb:.ion of the T•·xas ( 'on .... titution. art. I. ~ In. wa~ 
misplaced. 

The corH.:urrin)ot ju:-;tice in the Lon~ tase recognized, as has the 
t:. S. ~upreme Court. ~ee Graham v. \\"est \"irl!inia. 32 :-;.ct. 5tn. 
224 l:.S. 616 ( 1912), that a prior com·idion is not an offen,;e in the 
constitutional sense. Long v. State, :lG Tex. 6, 13 1 1872>. Texas 
t·ourts throu)!'h the year' hm·e made cl<'ar that the rigoruus pleau
ing requin.•m('nt~ gt'tH:rall.\· applieable to it~dictmt'nts and informa
tions do not apply to prior t'Otl\·iction~ alleged for enhancement 
purposes. <'. J!., \\'arden v. State, !166 S.\\'.2,1 78G I Tex.Crim.App. 
1963); Palmer ,.. State, 81 S.\\'.2,1 76 < Tt'x.Crim.App.19:l5 '. 
:O.foreo\·er. the l.'. S. Supreme Court held unanimously in the Gra
ham case that prior convictions need nol be alleJ(ed in the indict
ment. but could appropriately be the ,ui.Jject of a separate proceed
ing after the determination of J(Uilt of the principal offense. 
Finally. the true meaning of the Long ca"'-that a defendant is 
entitled to notice that he faces habitual criminal treatment-was 
thrown in sharp relief recently by the Court of Criminal Appeals 
in Bedns v. State, -122 S.W.2d 180 1 Tcx.Crim.App.1967). There 
defendant was convicted of burglary with intent to commit theft 
and sentenced to the maximum under art. 1}2 on allegation and 
proof of a prior conviction f01· "buq:lary." He claimed on appeal 
his prior conviction was unlike the pre,cnt offense of burglary 
with intent to commit theft. In affi>minJ( the court noted that 
defendant had admitted on the stand his prior conviction. and thu• 
"cannot now be heard to complain that he was not put on suffici"nt 
notice to know with what he was being- charg-ed," id. at 182. 

The C. S. Supreme Court squarely confronted the notice issue 
in the 1962 case of Oyler ,., Boles, 82 S.Ct. 501. 368 l'.S. 448 
( 1962 l. Boles was com·icted of second-degree murder and sen
tenced to life imprisonment upon proof under the West Yir)!inia 
habitual criminnl statute of two prior felony conYictions. l'nder 
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that statute the prosecutor filed an infonnation with the court, 
after the conviction but before sentencing, alleging the prior con
victions; Boles appeared with retained counsel at the sentencing 
proceeding and admitted his prior convictions. On appeal to the 
Supreme Court Boles argued he was entitled as a matter of due 
process to notice of the habitual criminal allegations before com
mencement of the trial on the merits. Mr. Justice Clark and four 
members of the court disagreed: 

. If West Virgina chooses to handle the matter at two 
separate proceedings, due process does not require advance 
notice that the trial on the substantive offense will be followed 
by an habitual criminal proceeding. 

Nevertheless, a defendant must receive reasonable notice 
and an opportunity to be heard relative to the recidivist charge 
even if due process does not require that notice be given prior 
to the trial on the substantive offense. 

Id. at 452. 
The separate sentencing proceeding of revised Article 42.02, 

with its requirement in Section 6 of 10 days' notice before trial by 
the state of its intent to offer proof of prior convictions, clearly 
complies with procedural due process, both state and federal, so 
there is no need to include prior convictions in the accusation ex
cept when they are necessary to establish jurisdiction, see Parasco 
v. State, 309 S.W.2d 465 (Tex.Crim.App.1958). 

Art. 42.02. Sentencing Proceedings 

Sentencing by court 

Sec. 1. (a) Except when the jury recommends probation, and in 
capital cases in which the state seeks the death penalty, the court 
shall determine the sentence of every defendant adjudged guilty of 
a felony or misdemeanor or resentenced following the reversal or 
setting aside of his judgment of guilt or sentence. 

(b) Except for good cause stated in the record, the judge who 
adjudges a defendant guilty shall conduct the sentencing hearing and 
determine the defendant's sentence. When for good cause a different 
judge is to determine sentence, that judge shall ascertain the facts 
and circumstances of defendant's offense and plea. 

(c) A sentencing hearing is required in every criminal action 
tried before a court of record. 

Historical Note 

Derivation: 

New 

Cross ReferellCU 

.. Criminal ndion" d<'fiUC'd, <::f'(' nrt. 3.02. 
Death penalty, ~ec n1·t. 42.02, I 7, ns amcnd<'d. 
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"Felony" defined, see R.P.C. § 1.07. 
Jury probation, sec art. 42.12, § 3a, as amended. 
"Misdemeanor" defined, see R.P.C. § 1.07. 
Notice of death penalty, sec art. 1.14. 
Punishments, see R.P.C. ch. 12. 
Sentencing hearing, sec art. 42.02, § 2, ns amended. 

Committee Comment 
Sentencing under the Revised Penal Code is exclusively a judicial 

function in all but death penalty cases and when a jury recom
mends probation, whether tried in the justice or district court, 
but only courts of record are required to conduct a sentencing 
hearing. P1·esent C.C.P. art. 42.02 requires a "sentence"-i. e., 
the formal pronouncement of the judgment of guilt, which now in
cludes the jury's punishment-from every court of record; the 
revised article requires every court to determine sentence, i. e., the 
defendant's punishment. 

In Johnson v. State, 436 S.W.2d 906, 909 (Tex.Crim.App.1968), 
the Court of Criminal Appeals held: "The constitutional right to 
trial by jury does not encompass the right to have the jury assess 
the punishment. This holding should lay to rest any 
lingering doubts about the need for an amendment to the state 
constitution in order to abolish jury sentencing. 

A sentence is necessary nnder Tex.Const. art. IV, § lla, to 
empower a court to grant probation; again, however, only courts 
of record can grant probation, C.C.P. arts. 42.12 § 2(a), 42.13, 
§ 2(1). A pronounced sentence is also a prerequisite to appeal to 
the Court of Criminal Appeals, art. 42.04, so Section 3(e) of this 
revised art. 42.02 requires pronouncement. 

The other requirements of present art. 42.02-that sentence be 
pronounced in defendant's presence with one exception, that it 
be entered of record, and that it order the punishment into execu
tion-are covered by revised art. 42.02, § 3(e), and present arts. 
40.09, § 1, 42.14, 42.15, and 45.49. 

Paragraph (b) of this section follows the ABA Sentencing 
Standards § 5.1 to ensure that the judge who knows most about the 
defendant will sentence him. The "good canse" exception covers 
the obvious cases of the trial judge's death or incapacity before 
sentencing as well as the practice in many courts of one judge 
accepting guilty pleas and another subsequently determining sen
tence. 

Sentencing Hearing 

Sec. 2. (a) If a new trial is not granted nor judgment arrested, 
the court shall set the sentencing hearing for a date subsequent to 
expiration of the time allowed for filing the motion for a new trial or 
to arrest judgment. 

403 



PROPOSED PENAL CODE 

(b) At the sentencing hearing the prosecuting attorney, defend
ant, and counsel for the defendant are entitled to be present offer 
evidence, subpoena, confront, and cross-examine witnesses, a~d ar
gue. Except for the presentence and diagnostic reports, only legally 
competent evidence is admissible at the sentencing hearing. The 
court shall afford the prosecuting attorney and defendant a reason
able opportunity to controvert information contained in the presen
tence and diagnostic reports. 

(c) A court reporter shall record the sentencing hearing. 

Derivation: 

(a): C.C.P. art. 4.2.03, sen. 1 

Ar~st of judgment, sec ch. 41. 

Historical Note 

(b): C.C.P. art. 37.o7, II 2, 3 
(c): New 

Cross Reference• 

Death penally, see art. 42.02, § 7, n~ amended. 
Diagnn~tic report, see art. 42.02, § ;;, as amended. 
E:z:ccptiOJlal sentences, see art. 42.02, § G, as amended. 
New trial, """ cb. 40. 
Presentl'ncc r£'port, see art. 42.02, § 4, ns amended. 
Uecord on aJlpNll, sec art. 40.09, as nmcnd('(l. 

Committee Comment 
Present law contemplates a sentencing hearing, C.C.P. art. 37.07, 

§ § 2, 3, although its elements are not detailed, and this section 
continues and elaborates present law as well as lays down a due 
process blueprint for the sentencing structure of the Revised Penal 
Code. 

Paragraph (a) tracks present art. 42.03. Since revised art. 
42.03 deals only with credit against the sentence, references in 
present art. 42.03 to sentencing procedure are relocated in this 
section. 

Paragraph (b) outlines the elements of the sentencing hearing. 
It is a trial-type hearing, distinct from the trial on the merits, and 
contains the minimal safeguards necessary for a proceeding at 
least as important as the adjudication of guilt. The Court of 
Criminal Appeals has begun to sketch in the content of the punish
ment hearing identified in present law, describing it, for example, 
as separate from the trial on the merits, Brumfield v. State, 445 
S.W.2d 732 (Tex.Crim.App.l969), and Paragraph (b) picks up 
where the court left off, specifying the full content of the sen
tencing hearing. 

The second sentence of Paragraph (b) identifies the evidence 
admissible at the sentencing hearing. C.C.P. art. 37.07, § 3(a), 
presently admits evidence of the defendant's "prior criminal record 
• . . general reputation and his character," but the court has 
broadened this statement to include all "[e]vidence legally admis-
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sible to mitigate punishment or evidence that is relevant to the 
application for probation, if any, . ", Allaben v. State. 418 
S.W.2d 517, 519 (Tex.Crim.App.1967). as well as evidence admitted 
during the trial on the merits. which is considered before the sen
tencing authority without reintroduction at the sentencing hearing, 
Branch v. State, 445 S.W.2d 756 (Tex.Crim.App.1969). 

Paragraph (b) continues the present law's competency require
ment, with two important exceptions. The presentence and diag
nostic reports. whose contents are specified in Sections 4 and 5. are 
the core of the court's information source about the defendant 
before him for sentencing, see generally ABA Sentencing Stand
ards, Comment at 200-228. And although both reports are hear
say, their admission in the sentencing hearing is justified both 
because of their great value to the sentencing hearing and because 
both the state and defendant may inspect them before the hearing 
and controvert any information they contain, cf. Specht v. Patter
son, 87 S.Ct. 1209, 386 U.S. 605 (1967); Williams v. New York, 
69 S.Ct. 1079, 337 U.S. 241 (1949). 

Paragraph (c) ensures a record of the sentencing hearing for 
purposes of appellate reYiew, see arts. 4.03 and 40.09, as amended. 

Duties of court at sentencing hearing 

Sec. 3. (a) The court shall state for the record: 

(1) findings of fact and conclusions of law on every con
troverted issue developed during the sentencing hearing; and 

(2) its reasons for imposing the sentence selected. 

(b) If the defendant pled guilty or nolo contendere, the court shall 
ascertain the nature of any plea discussions and agreements and the 
extent to which they involved recommendation as to an appropriate 
sentence. 

(c) The court in sentencing the defendant shall state the reasons 
for the sentence selected in the defendant's presence if the defendant 
is required to be present. 

(d) After sentencing the defendant the court shall notify him of 
his right to appeal the sentence. 

(e) Except in those cases described in Article 42.04, the court 
shall pronounce sentence after affording the defendant an opportunity 
under Article 42.07 to say why sentence should not be pronounced. 

Historical Note 

Oerlvatfon: 
(a): New 
(b): ABA Sentencing Standards § 5.5 

(b)(v) 
(c): C.C.P. art. 42.14 
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Croaa Refereacea 

Allocution, see art. 42.07. 
Appeal, see arts. 4.03, as amended, 40.09, ch. 44. 
Principles ot sentencing, see R.l'.C. § 12.06. 
Record on appeal, sec art. 40.09, ns nmrnded. 
Sentence not pronounced whE'n dt'ath asse!':SC"<l or probation g:rnntcd, sec art. 42.04. 

Committee Comment 
The law in Texas, as well as in most jurisdictions, does not 

require the judge to articulate his reasons for imposing a particu
lar sentence. The general rule is that so long as the judge follows 
the minimal procedural requirements for sentencing and imposes 
a sentence within the legislatively established limits, he is not 
accountable to anyone for his decision. 

Everyone agrees that the selection of a proper sentence is an 
intellectually and emotionally demanding decision and that it may 
be the most important decision made in the criminal process. Un
less the decision-making process is made more visible, and unless 
the decision-maker is somehow accountable, it is difficult to envi
sion how the process will improve. 

By requiring a record of the reasons for a sentence, Paragraph 
(a) ensures a meaningful review by the Court of Criminal Appeals. 
Moreover, the duty to fonnulate reasons justifying a particular 
sentence will assist the trial court in selecting a rational punish
ment. 

Paragraph (b) recognizes the reality of plea bargaining and will 
provide the court with much information relevant to the sentencing 
decision. 

Paragraph (c) ensures the defendant will know why he received 
the punishment he did, and Paragraph (d) requires informing him 
of his appellate rights regarding the sentence. 

Paragraph (e) preserves present law. 

Presentence report 

Sec. 4. (a) A court shall order a presentence investigation made 
of every defendant adjudged guilty of a felony, unless the court de
termines not to sentence the defendant to the custody of the Depart
ment of Corrections. The court may order a presentence investiga
tion made of a defendant adjudged guilty of a misdemeanor, or in 
other appropriate circumstances, if the court believes the investiga
tion will aid in determining sentence. 

(b) Unless a defendant consents in writing, the presentence in
vestigation may not begin until the defendant is adjudged guilty. 

(c) A probation officer shall conduct each presentence investiga
tion and report the results in writing to the court. 
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(d) The presentence report shall include, but is not limited to: 

( 1) a description of the circumstances of each offense of 
which defendant was adjudged guilty; and 

(2) the defendant's criminal record; and 

( 3) the defendant's family and social history; and 
(4) the diagnostic report described in Section 5, if feasible 

to secure the report; and 
(5) a reasoned opinion of the defendant's rehabilitative po

tential; and 

(6) any other information requested by the court. 

(e) The prosecuting attorney and counsel for the defendant are 
entitled to examine the presentence report before the sentencing 
hearing begins. However, the court may prohibit examination of any 
portion of the report if there is compelling reason to do so. When 
the court so prohibits, it shall state for the record its reason for 
doing· so. 

(f) The presentence report is not a public record, but the court 
may permit those with a legitimate need to examine the report or por
tions of it. If the defendant is sentenced to imprisonment, the clerk 
of the sentencing court shall forward the presentence report to the 
penal institution after the sentence becomes final and unappealable. 

Histo1•ical Note 

Derivation: 
(a): ABA SentenC'ing Strtndards § 4.1 (b) 
(b): ADA Sentencing Standards § 4.2(a) 

(c). (d): C.C.P. o.rt. 42.12, ~ 4 
(e), (f): ABA Sentencing Standards§ 4.4 

Cross Refe1·ences 

Death rX"nalt~' proc-cUm·C', .<;;f'C art. 4-2.02, § 7, as anwmled. 
Diagnostic report, sec art. 42.02, § 5, as amemll'll. 
"Felony" clefincd, see R.P.C. § 1.07. 
"Penal institution" defineU, see n.P.C. § 1.07. 
Probation officer, see art. 42.12, § 10. 
Record on appeal, see ::trt. 40.09, :u; nm0mkd. 
Scntcnl"ing hearing, _<;:Cc art. 42.02, § 2, as nmt.,mled. 

Committee Comment 
All the writers, all the studies and recommendations in this 

area-from the Model Sentencing Act to the President's Crime Com
mission to the Model Penal Code and ABA Sentencing Standards 
-view the presentence report as the sine qua non of rational sen
tencing. No extensive comment or recitation of authorities is in
cluded here, therefore, and the reader is referred to part IV of the 
ABA Sentencing Standards for a succinct but comprehensive state
ment on the value and need for the presentence investigation. 
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Paragraph (b) ensures that the presentence report will not 
prejudice defendant's trial on the merits; when a case is disposed 
of on guilty plea, however, there is no reason to postpone the in
vestigation, and the defendant will normally consent to its early 

preparation. 

Paragraphs (c) and (d) restate and elaborate Section 4 of the 
present Adult Probation and Parole Law, art. 42.12. 

The arguments for and against disclosing to defense counsel the 
presentence report are well-rehearsed in the ABA Sentencing Stand
ards, Comment at 214-24. Paragraph (e) adopts the compromise 
solution of the Standards, requiring disclosure as a general rule, 
protecting confidential sources, for example, as an exception. 
Paragraph (f) also makes clear the confidential nature of the 
report. 

Diagnostic report 

Sec. 5. (a) A court many order a diagnostic examination under 
this section if the court believes the examination will aid in determin
ing sentence. 

(b) A doctor appointed by the court to conduct a diagnostic ex
amination is entitled to a reasonable fee for conducting the examina
tion, to be fixed by the court and paid from the general fund of the 
county in which the court is sitting. 

(c) The court may commit the defendant to a state mental hos
pital or other facility under Article 46.02, Section 3.02, to obtain the 
diagnostic examination. 

(d) The diagnostic report shall include, but is not limited to: 
(1) the name of each physician and any other expert who 

examined the defendant ; and 
(2) a description of the nature, content, and extent of the 

examination and any tests conducted; and 
(3) a diagnosis and prognosis of the defendant's physical 

and mental condition; and 
(4) a description of recommended treatment, if any, and an 

opinion on the availability of the treatment; and 
(5) a reasoned opinion of whether the defendant is reason

ably likely to inflict or attempt to inflict death or serious bodily 
injury on another in the foreseeable future; and 

(6) any other information requested by the court. 
(e) The prosecuting attorney and counsel for the defendant are 

entitled to examine the diagnostic report before the sentencing hear
ing begins. However, the court may prohibit examination of any 
portion of the report if there is compelling reason to do so. When 
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the court so prohibits, it shall state for the record its reason for doing 
so. 

(f) The diagnostic report is not a public record, but the court 
may permit those with a legitimate need to examine the report or 
portions of it. If the defendant is sentenced to imprisonment, the 
clerk of the sentencing court shall forward the diagnostic report to 
the penal institution after the sentence becomes final and unappeal
able. 

Historical Note 

Derivation: 

ABA Sentencing Standards § 4.6 

Cross References 

Commitnwnt for pssrhiatric C'Xamination, see art. 4G.02, § ~.02, ns nmPillled. 
Death peualty procC'dtHC', ~ec art. 42.02, § 7, as auH·mleU. 
"Penal institution'' dC'finC'd, sec R.P.C. § 1.07. 
Presentcnrc rC'port, ~CC' art. 4~.02, § 4, a~ amended. 
Record on appeal, sC'c art. -:10.0!1, as amenrlcd. 

Committee Comment 
This section furnishes another informational tool for the sen

tencing court. Conducting a diagnostic examination is discre
tionary in all but capital cases in which the state sought the death 
penalty, see Section 7(e) of this article, but where time and 
resources permit its preparation, a diagnostic report can prove 
very informative. especially for certain types of offenders. 

Paragraphs (e) and (f) resolve the disclosure problem for the 
diagnostic report in the same manner it is resolved for the pre
sentence report. 

Additional requirements for exceptional sentence 

Sec. 6. (a) In addition to the requirements of Sections 1-5, the 
requirements of this section apply if a prosecuting attorney or de
fendant seeks imposition of an exceptional sentence (other than the 
death penalty) authorized by Penal Code Chapter 12, Subchapter 
D. 

(b) If the prosecuting attorney or defendant intends to seek im
position of an exceptional sentence, he shall file with the court a 
written motion of his intent and serve a copy of the motion on the 
opposing party. The motion must be filed and the copy served at 
least 10 days before the trial begins, or if the court sets a pre
trial hearing, the motion must be filed and served at the hearing. 

(c) The motion may be amended in writing before the sentencing 
hearing begins. The amending party shall file the amendment with 
the court and serve a copy of the amendment on the opposing party. 

Tex.Rev.Prop.Pena! Code Pamph.-28 409 



PROPOSED PENAL CODE 

The amendment must be filed and the copy served in time to pro
vide both the court and the opposing party with fair notice of the 
nature of the amendment. 

(d) The motion shall contain detailed legal and factual allega
tions and copies of any documents necessary to support the imposition 
of an exceptional sentence. 

(e) The party seeking imposition of an exceptional sentence has 
the burden of producing evidence and proving to the court by a pre
ponderance of the evidence that imposition of the exceptional sen
tence is appropriate under the standards set out in the Penal Code. 

(f) The existence and content of the motion and any amendment 
may not be disclosed to the jury. 

Hbtorical Note 

Derivation: 

(a)-(d): New 
(e): ABA Sentencing Standards § 5.5 

(b)(iv) 

(f): New 

Cro•• Refereucea 

Alleging prior conviction, SC£' art. 21.03, us amended. 
Death penalty notice, SC'e art. 1.14. 
ExcC'ptional sentences: 

Admission of unadjudicnted offenSI'•, sec R.P.C. § 12.4& 
Consecutive tenus of imprisonment, sec R.P.C. 112.45. 
Gain tin~, see R.P.C. § 12.41. 
Habitual offender, see R.P.C. I 12.42. 
Habitual petty tblef, see R.P.C. § 12.44. 
Organized criminal offender, see R.P.C. I 12.43. 
Reduction of third degree felony to misdemeanor, sec R.P.C. § 12.lT. 

Prct rial hc>aring, see art. 28.01. 

Committee Comment 
Under present law the state notifies the defendant it will seek 

habitual criminal treatment by alleging prior convictions in the 
accusation; see the comment to art. 21.03, as amended. It must 
also notify defendant of those portions of his "prior criminal rec
ord" it intends to offer at the punishment hearing under art. 37.07, 
§ 3(a), e. g., Redd v. State, 452 S.W.2d 919 (Tex.Crim.App.l970). 
Paragraphs (b)-(d) of this section prescribe similar notice re
quirements for all exceptional sentences authorized by the Revised 
Penal Code. 

The state must p1·ove prior convictions beyond a 1·easonable 
doubt for enhancement purposes under present Jaw, e. g., Green v. 
State, 387 S.W.2d 410 (Tex.Crim.App.1965); Arbuckel v. State, 
105 S.W.2d 219 (Tex.Crim.App.1937), and presumably the same 
proof requirement applies to a defendant's "prior criminal record," 
although the Court of Criminal Appeals has not yet decided the 
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point. The reasonable doubt requirement apparently developed by 
accident-no case discussing it was found-and Paragraph (e) 
rejects it in favor of the preponderance of evidence standard im
posed on the party seeking the benefit of an exceptional sentence. 

Special procedural requirements for death penalty cases are set 
out in Section 7. 

Procedure for determining death penalty 

Sec. 7. (a) If a defendant is adjudged guilty of a capital felony 
for which the state sought the death penalty, the court shall con
duct the sentencing hearing in the presence of the jury that found 
the defendant guilty. However, only legally competent evidence is 
admissible at the sentencing hearing before the jury on the death pen
alty issue. 

(b) The prosecuting attorney has the burden of producing evi
dence and persuading the jury beyond a reasonable doubt that im
position of the death penalty is appropriate. 

(c) The court shall charge the jury: 

(1) on the prosecution's burden of proof set out in Paragraph 
(b); and 

(2) that it may recommend that the defendant live or die; and 

(3) that if it recommends that the defendant live, the court 
shall sentence him: 

(A) to life imprisonment; or 

(B) to a term of imprisonment the m1mmum of which 
the court shall fix at not less than 1 year nor more 12 years 
and the maximum at not more than life imprisonment; 
or 

(C) to a term of imprisonment the minimum of which the 
court shall fix at not less than 1 year nor more than 10 
years and the maximum at not more than 30 years; and 

(4) on any other matter appropriate under the circumstances 
of the particular case. 

(d) If the jury unanimously recommends death, the court may 
sentence the defendant to death or life imprisonment. If the jury 
unanimously recommends that the defendant live, the court shall 
sentence him as if he were adjudged guilty of a felony of the first 
degree. 

(e) After the jury has made its recommendation, the court shall 
order preparation of the presentence and diagnostic reports described 
in Sections 4 and 5, and shall consider both reports before sentencing 
the defendant. 
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(f) The prosecuting attorney and counsel for the defendant are 
entitled to examine the presentence and diagnostic reports before 
the court sentences the defendant. However, the court may pro
hibit examination of any portion of the report if there is compelling 
reason to do so. When the court so prohibits, it shall state for the 
record its reason for doing so. The court shall afford the prosecut
ing attorney and defendant a reasonable opportunity to controvert in
formation contained in the presentence and diagnostic reports. 

(g) If the jury cannot unanimously agree on a recommendation, 
the court shall discharge the jury and declare a mistrial of the en
tire criminal action. 

Hbtorical Note 

Derivation: 

N.Y.Re,·.Pen.Law § 125.35 

Cross RefereDcea 

neath SC'ntence, sec n.P.C. § 12.46. 
Diagnostic rrport, ~<'C art. 42.02, § 5, ns amended. 
Folony of first degr<'<>, S<'<> R.l'.C. §§ 12.22, 12.31. 
Pre-st'ntence report, see art. 42.02, § 4, as amended. 
Sentencing hearing, ~ee art. 42.02, § 2, ns amended. 

Committee Comment 
Paragraphs (a) and (b) clarify current practice in capital cases 

in which a sentencing hearing is conducted before the jury on the 
death penalty issue, C.C.P. art. 37.07, §§ 2, 3. Present law is 
unclear, however, on what evidence is admissible, compare Pittman 
v. State, 434 S.W.2d 352 (Tex.Crim.App.1968) with Dempsey v. 
State, 266 S.W.2d 875 (Tex.Crim.App.l954), so the second sentence 
of Paragraph (a) specifies that only legally competent evidence is 
admissible before the jury, i. e., the presentence and diagnostic 
reports are not admissible. 

The jury is given only an advisory role in the death penalty de
cision by Paragraphs (c)-(e), and this differs significantly from 
present law. This new division of responsibility, between the 
conscience of the community and a trained jurist who has access 
to information about the defendant and his offense traditionally 
denied the jury under the exclusionary rules of evidence, hopefully 
will produce more rational imposition of the ultimate sanction. 

Paragraph (g) preserYes existing law, C.C.P. art. 36.29. 

Art. 42.03. Credit on Sentence 
(a) A defendant sentenced for a felony or misdemeanor to any 

term of imprisonment is entitled to credit against both the maximum 
term and any minimum term imposed for all time spent in custody 
following arrest and during trial. 
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(b) A defendant who appeals his judgment of guilt or sentence 
or both is entitled to credit against both the maximum term and 
any minimum term imposed for all time spent in custody pending 
disposition of his appeal. The clerk of the sentencing court shall 
endorse on both the mandate and commitment all credit against the 
sentence to which a defendant is entitled under this paragraph. 

(c) A defendant resentenced following the reversal or setting aside 
of his judgment of guilt or sentence for a felony or misdemeanor, 
whether he is resentenced following a judgment of guilt for the same 
offense or a different offense arising out of the same criminal episode, 
is entitled: 

(1) to credit, including all time earned for good behavior, 
against the new sentence of imprisonment for all time spent in 
custody under the prior sentence of imprisonment; and 

(2) to credit against the new sentence of a fine for any 
amount paid or earned by imprisonment on the prior sentence of 
a fine. 

(d) The Department of Corrections and each sheriff in charge 
of a county jail shall grant all credit to which a defendant is entitled 
under this Article in computing the defendant's eligibility for parole 
and discharge. 

Historical Note 

Derivation: 

ABA Sentencing Standards § 3.6 

Cross References 

Commenc0meut of ~cutencc, sec art. 42.00, as amended. 
Credit a~ainst fine for impris.onmcnt, sec art. 43.09. 
"Criminal episode" defined, sec art. 3.04, as amended. 
"Felony" defined, soc R.P.C. § 1.07. 
Good time credit, see R.C.S. art~. ti118a, 61841. 
":\Iisde.meanor" defined. sec R.P.C. § 1.07. 
rl'ransfcr to Department of Corrections pending disposition of appeal, SC'C art. 42.00, 

as amended. 

Committee Comment 
Present art. 42.03 gives the trial court discretion to grant or 

deny credit, and to determine the amount of credit, for time spent 
in custody following arrest, during trial, or pending disposition of 
an appeal, e. g., Hiltz v. State, 443 S.W.2d 851 (Tex.Crim.App. 
1969). 

Why an individual who is presumed to be innocent and unable 
to make bail-or in the statistically infrequent case of a capital 
felony, found ineligible for bail-should receive no credit for time 
served in jail has never been made clear. It is no answer that 
criminal dockets are overcrowded and thus delays are unavoidable. 
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The point is not so much why the accused is in jail during the 
course of the proceedings but why it is just ever to deny him credit 
for such time. Indeed, given the primitive conditions of nearly 
all county jails it seems ironic that this should even be an issue 
today. 

As the comment to Section 3.6 of the ABA Sentencing Stand
ards points out, in many cases the mandatory credit provision will 
not impose a limitation, but will only ensure that the court has 
considered a relevant factor. The only time Paragraph (a) will 
limit the authority of the court is when the sum of the sentence 
which the court would like to give and the time already served 
would exceed the statutory limit for the offense. In that event, 
the ABA Advisory Committee takes the position that the statutory 
limit should prevail. 

The case for mandatory credit prior to conviction seems unim
peachable while the case for credit during the pendency of an 
appeal, Paragraph (b), is perhaps not so obvious. The ABA Sen
tencing Standards commentary suggests that although the reason 
for denying credit pending appeal is not immediately clear, it 
probably has the effect of discouraging appeals, and this reason 
was cited recently by the Fifth Circuit in requiring credit for time 
spent in the Department of Corrections pending disposition of a 
Texas convict's unsuccessful appeal, Robinson v. Beto, 426 F.2d 
797 (5th Cir. 1970); see also Ex parte Griffith, 457 S.W.2d 60 
( Tex.Crim.App.1970). 

Paragraph (c) codifies the Supreme Court's decision in Simpson 
v. Rice, 89 S.Ct. 2072, 395 U.S. 711 (1969). Note that Para
graphs (a)-(c) require credit for all time in custody of whatever 
nature-e. g., jail, whether consecutive or broken, in transit to the 
penitentiary-although the Court of Criminal Appeals was unwill
ing to interpret Simpson v. Rice so generously in Bennett v. State, 
450 S.W.2d 652 (Tex.Crim.App.1969). 

The portions of present art. 42.03 dealing with endorsing credit 
on the mandate and commitment are covered in the second sentence 
of Paragraph (b). The last sentence of present art. 42.03, author
izing a work-release program, is relocated in the revised probation 
article, 42.12, § 4. 

Art. 42.08. Increasing Severity of Sentence Prohibited 
After a judgment of guilt or sentence is reversed or set aside, the 

sentencing court may not increase the severity of the original sen
tence, whether the defendant is reconvicted or resentenced for the 
same offense or for a different offense arising out of the same crim
inal episode. 

Hl.atorioal Note 

Derivation: 

ABA Sentencing Standards I 3.8 
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Cross References 

Concurrent or consccntin~ terms of imt1ri.somnent, see R.P.C. § 12.45. 
"Criminal episode" defined, ~ee art. 3.04, as nmcnded. 
Increased sentence on appeal, see nrt. 4!.25, as amended. 

Committee Comment 
Nol"th Carolina v. Pearce, 89 S.Ct. 2072, 2089, 395 U.S. 711 

( 1969), prohibits a more severe sentence following reconviction 
absent evidence in the record of defendant's misconduct subsequent 
to imposition of the original sentence. Although the Court of 
Criminal Appeals has rejected Pearce's application to jury sentenc
ing, e. g., Casias v. State, 452 S.W.2d 483 (Tex.Crim.App.l970), 
this committee follows the recommendation of the ABA Sentencing 
Standards, believing as it does that present Texas Jaw discourages 
exercise of the right to appeal by subjecting only the defendant 
who appeals to the risk of a more severe sentence, and that the 
Court of Criminal Appeals, which is given authority by revised 
art. 44.25 to increase as well as decrease an inappropriate sentence, 
can correct errors of leniency by trial courts. 

Present art. 42.08 deals with concurrent and consecutive sen
tences, a subject now dealt with in Section 12.45 of the Revised 
Penal Code. 

Art. 42.09. Commencement of Sentence and Delivery to Jail 
or Department of Corrections 

(a) Except as provided in Paragraphs (b) and (c), a defendant 
shall be delivered to jail or the Department of Corrections when his 
sentence to imprisonment is pronounced, or his sentence to death an
nounced, by the court. The defendant's sentence begins to run when 
he is delivered to jail or the Department of Corrections. 

(b) If a defendant appeals his judgment of guilt or sentence o1· 
both and is released on bail pending disposition of his appeal, when 
his judgment of guilt or sentence or both are affirmed, the clerk of 
the trial court, on receipt of the mandate from the Court of Crim
inal Appeals, shall issue a commitment against the defendant. The 
officer executing the commitment shall endorse thereon the date he 
takes the defendant into custody and the defendant's sentence begins 
to run from the date endorsed on the commitment. 

(c) If a defendant sentenced to death or the Department of Cor
rections appeals his judgment of guilt or sentence or both, the trial 
court or the Court of Criminal Appeals may order the defendant re
tained in a local jail, rather than delivered to the Department of Cor
rections, if the defendant requests retention by written motion and 
the court finds that special circumstances justify the retention pend-
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ing disposition of the appeal. If the judgment and sentence are af
firmed, the defendant shall be delivered to the Department of Cor
rections on receipt of the mandate from the Court of Criminal Ap
peals, and the defendant's sentence begins to run when he is delivered 
to the department. 

Dert,.atlon: 

ctt.l sew 

Rhterleal lfot. 

I b): C' C'.P. art. U.OI 
(e): New 

Croaa Refereaeu 

.\JIJM•otl, M>t• nrt0o1. -4.03 aml -H.25, as amf'nded. 
Bnil Pt·ndjng RPJl("BI, ~art. 44.04, ns umend•'«l. 
('red it ngnln~t S£•nt<"n~. I!IPe art. 4:?.03, a!-0 amt•Iul•-c1. 
I )(-uth sent~n("(', ~ art. 42.02, 17. n~ ::J.mPndt"'C'1. 
PruluJUn('(•mrnt nf ~ntf>nC'f", ~ nrt.o;. 42.0".!, I:?, ns nmf'udrd, -12.04. 
ltl'\ orntiun of huil Jl£1'nding :lfll~at, ~art. 4--i.(}.jo, 8!4 Blllt'llllt'tl. 

Committee C,omment 
Paragraph (a) will alleviate the serious overcrowding in many of 

our county jails. Under present C.C.P. art. 42.09 a defendant sen
tenced to death or the Department of Corrections remains in jail 
pending disposition of his appeal; his sentence is not "running" 
during this period, and he is thus ineligible for good time credit, 
and few jails have any type of rehabilitation program. 

Most appeals are decided exclusively on the record so there is 
no nPed for the appellant to appear before the Court of Criminal 
Appeals. Paragraph (c) provides for the few instances in which 
retaining the defendant in the local jail may be appropriate--for 
example, when reversal or a reduction in sentence is highly likely. 

Paragraph (b) preserves a portion of present art. 42.09. 

Art. 42.12. Adult Probation and Parole Law 

* • • * * • * 
Sec. 3. (a) Following conviction or plea of guilty or nolo con

tendere for an offense, a court may suspend the imposition of all or 
part of the sentt-nce and grant probation if the court finds, after con
sidering the factors enumerated in Paragraph (b) of this section and 
in Penal Code Section 12.06, that probation would best serve the in
terest of society and the defendant. 

(b) In determining whether to grant probation, the court shall 
consider the following factors among others: 

( 1) whether the defendant's criminal conduct caused m· 
threatened serious harm to another's person or property; 

(2) whether the defendant planned or expected that his crim
inal conduct would cause or thrt>aten serious harm to another·s 
person or property; 
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(3) whether the defendant acted under strong provocation; 

(4) whether there were substantial grounds tending to excuse 
the defendant's conduct, though insufficient to establish a legal 
defense; 

(5) whether the victim induced or facilitated the defendant's 
criminal conduct; 

(6) whether the defendant has made or will make restitution 
or reparation to the victim for the damage or injury sustained; 

(7) whether the defendant has a history of prior delinquency 
or criminal activity, or has led a law-abiding life for a sub
stantial period of time before commission of the present offense; 

(8) whether the defendant's criminal conduct was the re
sult of circumstances unlikely to recur; 

(9) whether the character, history, and attitude of the de
fendant indicate that he is unlikely to commit another offense; 

(10) whether the defendant is particularly likely to respond 
affirmatively to probationary treatment; 

(11) whether imprisonment of the defendant would entail 
disproportionate hardship to himself or his dependents. 

Sec. 3a. (a) A defendant may request the jury to recommend pro
bation if he has never before been adjudged guilty of a felony, or 
granted probation following a judgment of guilt of a felony, in this 
or any other jurisdiction. 

(b) A defendant requests jury probation by filing a written mo
tion with the court and serving a copy on the prosecuting attorney. 
The defendant must state in the motion that he is eligible for jury 
probation under Paragraph (a), and he must swear to the truth of 
his statement. The motion must be filed, and the copy served, be
fore the trial on the merits begins, or if the court sets a pretrial 
hearing, the motion must be filed and served at the hearing. 

(c) If the defendant is found guilty by the jury, the court shall 
conduct the sentencing hearing under Article 42.02, Section 2, before 
the jury that found defendant guilty. However, only legally com
petent evidence is admissible at the sentencing hearing before the 
jury on the probation issue. 

(d) At the conclusion of the sentencing hearing the jury shall re
tire and determine whether to recommend probation. If the jury 
recommends probation, the court shall grant defendant probation for 
a period and on conditions the court determines under Sections 3b and 
4. If the jury recommends against probation, the court may never
theless grant probation, or it may sentence the defendant to any pun
ishment authorized by law. 
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Sec. 3b. (a) A period of probation may not exceed: 
( 1) fifteen years from the date it was granted if the proba

tioner was convicted of a capital felony or felony of the first 
degree; 

(2) twelve years from the date it was granted if the proba
tioner was convicted of a felony of the second degree; 

(3) six years from the date it was granted if the probationer 
was convicted of a felony of the third degree; 

(4) two years from the date it was granted if the probationer 
was convicted of a Class A misdemeanor; 

(5) one year from the date it was granted if the probationer 
was convicted of a Class B misdemeanor. 

(b) The court may terminate probation, and discharge the defend
ant under Section 7 before the period of probation expires, if war
ranted by the probationer's conduct and progress toward rehabilita
tion. 

Sec. 4. (a) The court granting probation shall determine the peri
od and conditions of probation and supervise the probationer. The 
court shall design the period and conditions to prevent recidivism and 
promote rehabilitation of the probationer. 

(b) The conditions of probation must be reasonable and shall in
clude, but are not limited to, the requirements that the probationer: 

(1) commit no offense against the law of this or any other 
state or of the United States; and 

(2) report to the probation officer as directed; and 
(3) permit the probation officer to visit him at his home or 

elsewhere at reasonable hours; and 
(4) work faithfully at suitable employment insofar as possible; 

and 
( 5) support his dependents; and 
(6) remain within a specified geographical area; and 
(7) pay in one or several sums any fine, all court costs, and 

all reparation determined by the court; and 
(8) make any restitution determined by the court; 

(c) The court may also require, as a condition of probation, the 
defendant to serve during nonworking hours any imprisonment as
sessed. 

(d) The clerk of the court granting probation shall promptly fur
nish the probationer with a written statement of the period and con
ditions of his probation. If the period or conditions are later modi
fied under Paragraph (e), the clerk of the modifying cou1t shall 
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promptly furnish the probationer with a written statement of the 
modifications. The probationer shall acknowledge in writing receipt 
of each statement furnished under this paragraph. 

(e) After gi\"ing the probationer notice and an opportunity to be 
heard, the court with jurisdiction over the probationer may modify 
the period or conditions of probation if warranted by the proba
tioner's conduct. 

* * 
Sec. 7. (a) When a probationer satisfies the period and conditions 

of his probation, the court, by order duly entered, shall amend or 
modify the original sentence imposed, if necessary to conform to 
the probation period, and shall discharge the defendant. 

(h) After discharging the defendant hereunder, the court may 
set aside the verdict, or permit the defendant to withdraw his plea, 
and dismiss the complaint and information or indictment against 
such defendant, who shall thereafter be released from all penalties and 
disabilities resulting from the offense or crime of which he has been 
com·icted or to which he has pleaded guilty or nolo contendere, ex
cept that proof of his said conviction or plea of guilty or nolo con
tendere shall be made known to the court should the defendant again 
be con\"icted of any criminal offense. 

Sec. 8. (a) At any time during the period of probation the comt 
may issue a warrant for violation of any of the conditions of the pro
bation and cause the defendant to be arrested. Any probation officer. 
police officer or other officer with power of arrest may arrest such 
defendant without a warrant upon the order of the judge of such 
court to be noted on the docket of the court. A probationer so arrested 
may be detained in the county jail or other appropriate place of de
tention until he can be taken before the court. Such officer shall 
forthwith report such arrest and detention to such court. Thereupon, 
the court shall cause the defendant to be brought before it and after 
a hearing without a jury, may either continue or revoke the probation 
and, if probation is revoked, shall proceed to dispose of the case as 
if there had been no probation. 

(b) If a probationer is not represented by counsel at the revocation 
hearing, the court shall appoint counsel, if authorized by Article 26.04, 
and allow appointed counsel adequate time for consultation with the 
probationer and preparation of a defense. Counsel appointed under 
this section is entitled to compensation at the rate fixed by Article 
26.05 for representing a felon or misdemeanant before a court of 
record. 

(c) Any probationer who removes himself from the State of Texas 
without permission of the court having jurisdiction of the case, shall 
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be deemed and considered a fugitive from justice and shall be sub
ject to extradition as now provided by law. 

(d) No part of the time that the defendant is on probation shall be 
considered as any part of the time that he shall be sentenced to serve. 

(e) The right of the probationer to appeal to the Court of Crim
inal Appeals for a review of the trial and conviction, as provided by 
law, shall be accorded the probationer at the time he is placed on pro
bation. When he is notified that his probation is revoked for viola
tion of the conditions of probation and he is called on to serve a sen
tence in a jail or in an institution operated by the Department of 
Corrections, he may appeal the revocation. 

* * * * * • • * 
Sec. 15. (a) The Board is authorized to release on parole, with the 

approval of the Governor, any person confined in a penal or correc
tional institution of this state who has served his minimum term 
of imprisonment or twenty years, whichever is the lesser. Time 
served on both the minimum and maximum terms of imprisonment 
shall be the total calendar time served and all credits allowed under 
the laws governing the operation of the Department of Corrections 
and executive clemency. All paroles shall issue upon order of the 
Board, duly adopted and approved by the Governor. 

(b) The Board, in cooperation with the Department of Corrections, 
shall formulate, publish, and distribute to all prisoners and the in
terested public criteria reflecting the principles set out in this sec
tion and in Penal Code Section 12.06, together with an explanation 
of the factors considered by the Board in making the parole decision. 

(c) The Board shall consider each prisoner entitled to parole at 
the time of his first eligibility determined under Paragraph (a). 
However, the Board may recommend against parole at that time when 
reasons to do so appear in the prisoner's record. The Board shall 
state its reasons in writing for recommending for or against parole 
and furnish the prisoner with a copy of its reasons. 

(d) Within one year after a prisoner's admittance to the penal or 
correctional institution and at such intervals thereafter, as it may 
determine, the Board shall secure and consider all pertinent informa
tion regarding each prisoner, except any under sentence of death, 
including the circumstances of his offense, his previous social his
tory and criminal record, his conduct, employment and attitude in 
prison, and the reports of such physical and mental examinations as 
have been made. 

(e) Before ordering the parole of any prisoner, the Board may have 
the prisoner appear before it and interview him. A parole shall be 
ordered only for the best interest of society, not as an award of 
clemency; it shall not be considered to be a reduction of sentence or 
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pardon. A prisoner shall be placed on parole only when arrangements 
have been made for his proper employment or for his maintenance and 
care, and when the Board believes that he is able and willing to ful
fill the obligations of a law-abiding citizen. Every prisoner while on 
parole shall remain in the legal custody of the institution from which 
he was released but shall be amenable to the orders of the Board. 

(f) The Board may adopt such other reasonable rules not incon
sistent with law as it may deem proper or necessary with respect to 
the conduct of parole hearings or conditions to be imposed upon 
parolees. Whenever an order for parole is issued it shall recite the 
conditions thereof in clear and intelligible language. 

(g) It shall be the duty of the Board at least ten days before order
ing the parole of any prisoner or upon the granting of executive clem
ency by the Governor to notify the sheriff, the district attorney and 
the district judge in the county where such person was convicted that 
such parole or clemency is being considei·ed by the Board or by the 
Governor. 

(h) If no parole officer has been assigned to the locality where 
a person is to be released on parole or executive clemency the Boarrl 
shall notify the chairman of the Voluntary Parole Board of such 
county prior to the release of such person. The Board shall request 
such Voluntary Parole Board, in the absence of a parole officer, for 
information which would herein be required of such duly appointee! 
parole officer. This shall not, however, preclude the Board from re
questing information from any public agency in such locality. 

Historical Note 

Derivation: 
§ 3(a): C.C.P. art. 42.12, § 3 

(b): Model P.C. § 7.01(2) 
§ 3a: C.C.P. art. 42.12, §§ 3a-3c 
§ 3b: New 
§ 4: C.C.P. arts. 42.12, § 6, 42.13, § 5 
§ 7: C.C.P. art. 42.12, § 7 
§ 8(a): C.C.P. art. 42.12, § 8 

fh): New 
(c)-(e): C.C.P. art. 42.12, § 8 

§ 15ta): C.C.P. art. 42.12, § 15(a) 
(b): New 
(<'): Xew 
(rl)-(h}: C.C.P. art. -12.12, § 15(h)-(f) 

CJ.•oss References 

Appeal from denial of Ilrohation, sr-e art. 4.0~, a~ aJW'JHk<l. 
"Felony" defined, see RP.C. §§ 1.07, 12.02, 12.o:J. 
Fines, see R.P.C. ch. 12, subch. B. 
"~Iisdemeanor" defined, see R.P.C. §§ 1.07, 1~.0:2, 12.04. 
Occupational drivers license, see R.C.S. art. G687h, § 23A. 
Presentence report, see art. 42.02, § 4, aR anwll(led. 
Probation as preferred sentence, see R.P.C. § 12.06. 
Punishments, see R.P.C. ch. 12. 
Sentencing combinntions, see R.P.C. § 12.03. 
Sentencing principle~. sec R.P.C. § 12.06. 
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Committee Comment 
Probation is one of many, albeit the preferred, sentencing alter

natives under the Revised Penal Code. For this reason, and be
cause the revised code abolishes jury sentencing, the application for 
probation requirement of present law is omitted, except for pur
poses of Section 3a (jury probation), and the trial court is directed 
by R.P.C. § 12.06 (general principles of sentencing) to consider 
the appropriateness of probation in every case. 

Both misdemeanor and felony probation will be handled under 
this art. 42.12; art. 42.13, the Misdemeanor Probation Law, 
largely duplicates art. 42.12 and is omitted. 

Before 1965 the Court of Criminal Appeals consistently held 
that the former Adult Probation Law, C.C.P. art. 781d (1925), did 
not apply to misdemeanors, e. g., Ex parte Hayden, 215 S.W.2d 
620 (Tex.Crim.App.1948). However, the bar committee revising 
the Code of Criminal Procedure took pains to ensure that art. 42.12 
would apply to misdemeanors, see the Interpretive Commentary to 
art. 42.12, at 282. Moreover, there are lingering doubts about the 
constitutionality of the Misdemeanor Probation Law, see the Spe
cial Commentary to art. 42.13, at 304--05, although the attorney 
general ruled it constitutional in 1965, Tex.Att'y Gen.Op. No. C-
492 (1965). In any event there is no need for two probation laws. 

Standards for Granting or Denying Probation(§ 3) 
Section 3(b), when coupled with R.P.C. § 12.06, furnishes the 

trial court with meaningful standards for deciding the appropri
ateness of probation. These standards will also assist the Court 
of Criminal Appeals in reviewing the trial court's decision deny
ing probation, a decision not now 1·eviewable, e. g., Kerry v. State, 
452 S.W.2d 480 (Tex.Crim.App.1970). 

Jury Probation (§ 3a) 
This section restates present Sections 3a-3c, thereby preserving 

the jury probation authorization of present Jaw. Note that a 
regular sentencing hearing is conducted before the jury, but that 
incompetent evidence (e. g., the presentence report) admissible 
before the court in the hearing is not admissible before the jury. 

Period of Probation (§ 3b) 
Present Section 3b deals with jury probation, which is restated 

in revised Section 3a. 

This new Section 3b clarifies the authorized periods of proba
tion, tying them to the maximum punishment terms prescribed, 
except for the capital and first degree felonies. 

Paragraph (b) of this section is recognized in principle in pres
ent art. 42.12, § 7; however, that section as presently worded 
requires satisfactory completion of one-third of the probationary 
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period or two years, whichever is the lesser. No good reason is 
perceived to deny the court authority to recognize good conduct 
and satisfactory progress before the running of a fixed period, 
and Paragraph (b) thus permits the court to discharge the proba
tioner at any time. 

Conditions of Probation (§ 4) 
Section 4 of present art. 42.12, dealing with the presentence 

report, has been relocated as 1·evised art. 42.02, § 3. 

This new Section 4 restates and elaborates present Section 6 of 
art. 42.12. The revision states general guidelines for the court 
in structuring the period and conditions of probation, deletes from 
the list of mandatory conditions, and ensures due process to the 
probationer whose period or conditions are modified by the court. 

The design of probation language in Paragraph (a) comes from 
the Misdemeanor Probation Law, art. 42.13, § 5(b). Conditions in 
the present law requiring avoidance of injurious or vicious habits 
and of persons or places of disreputable or harmful character are 
omitted from Paragraph (b) because meaninglessly vague. If the 
court believes a probationer should avoid a specific habit, person, 
or place, it may so specify as one of the conditions. 

Paragraph (c) preserves the work-release provisions now located 
in art. 42.03. 

If the court decides to modify conditions already imposed and 
presumably relied on by the probationer, then both elementary 
fairness and the contractual nature of probation, e. g., McDonald 
v. State, 442 S.W.2d 386 (Tex.Crim.App.1969), demand giving the 
probationer notice and an opportunity to be heard on the modifi
cation issue and Paragraph (d) so provides. 

Termination of Probation (§ 7) 
The first sentence of present Section 7, dealing with the period 

of probation, is relocated in revised Section 3b. No other change 
of substance is made in this section. 

Revocation of Probation (§ 8) 
Paragraph (b) is added to comply with present case law, e. g., 

Ex parte Wood, 456 S.W.2d 395 (Tex.Crim.App.1970); see also 
C.C.P. art. 42.12, § 3b. 

Parole Eligibility (§ 15) 
Reference to the minimum term is added to Paragraph (a) since 

it controls parole eligibility under the new sentencing structure. 
There is no other change in the paragraph. 

Paragraphs (b) and (c) are new. It is clear that the decision 
to grant or deny parole has all the components of the initial sen
tencing decision; only the time when it is made differs. Thus 
the need for guidelines to influence this decision is equally urgent 
and, although it would be possible to spell out these guidelines, it 
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is preferable to place this responsibility on those who are most 
experienced and who must apply them. 

The requirement of giving reasons for the parole decision will 
ensure more consistent and rational decisions, based on the criteria 
published under Paragraph (b), as well as furnish a basis for 
judicial review should it be authorized. 

Paragraphs (b)-(f) of present Section 15 are relettered (d)-(h) 
of the revised section, but otherwise unchanged. 

APPELLATE REVIEW OF SENTENCES 

Art. 4.03. Court of Criminal Appeals 
(a) The Court of Criminal Appeals shall have appellate jurisdic

tion coextensive with the limits of the State in all criminal cases. 
However, this jurisdiction shall not be construed to embrace any 
case which has been appealed from an inferior court to the county 
court, the county criminal court, or county court at law, in which the 
fine imposed by the county court, the county criminal court, or the 
county court at law shall not exceed one hundred dollars. 

(b) The appellate jurisdiction of the Court of Criminal Appeals 
shall include the power to review sentences as to their legality and 
appropriateness, the procedure by which they were imposed, and the 
sufficiency and accuracy of the evidence on which they were based. 
The court's power extends to sentences and resentences imposed after 
trial on the merits, after reversal and remand of a sentence, or after 
entry of a guilty plea or a plea of nolo contendere. 

(c) The court's power to review sentences and resentences does 
not constitute a reprieve, commutation, parole, or pardon, nor may it 
interfere with the clemency power reserved to the executive branch 
by Texas Constitution Article IV, Section 11. 

Derivation: 
(a): C'.C'.P. art. 4.03 
fb). (('): New 

Historical Note 

Cross References 

nail Jlf'Jaling di!':.position of appeal, see nrt. 44.04, as amended. 
Hispo~itiou of appeal, see art. 44.25, as amended. 
l'tmishmentf', see n.r.c. ch. 12. 
Hf'('OI'fl on appeal, set• nrt. 40.09, a~ mnC>nd('d. 
~~'ntC'ndn!-! proceedings, ~ce art. 42.02, ns amC'nded. 

Committee Comment 
Another major change of the new sentencing structure is to 

authorize the Court of Criminal Appeals to review the appropriate-
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ness, as well as the legality, of sentences. The addition of Para
graphs (b) and (c) to this article represents the core amendment 
necessary to implement this authorization. Other necessary 
changes include expanding the appellate record, art. 40.09, adding 
to the court's dispositional alternatives, art. 44.25, and modifying 
the authorization to grant bail pending disposition of appeal, art. 
44.04. No special procedure is created for sentence review, how
ever: it is made coextensive with conviction review and the pro
cedure for conviction review applies to sentence review. 

The Problems of Texas Law 

1. Statutory Authority to Review Sentences 

It is probably accurate to state that the Court of Criminal 
Appeals does not believe it has statutory authority to review a 
sentence claimed to be inappropriate. One must hedge, because of 
contradictory statements in the decisions and failure to distinguish 
the types of challenge to which a sentence is susceptible, but our 
tradition of jury sentencing, the absence of sentencing standards, 
the nonexistence in most cases of a sentencing record for review, 
and the absence of clearcut dispositional alternatives, have all 
militated against the court's construing the applicable statutes to 
authorize across-the-board sentence review. 

Clearly the court can and has corrected erroneous sentences and 
reduced sentences that exceeded statutory limits or were unconsti
tutional in the cruel-and-unusual-punishment sense, e. g., Byrd v. 
State, 228 S.W.2d 858 (Tex.Crim.App.1950); Ex parte Hudson, 
283 S.W.2d 956 (Tex.Crim.App.1955); Ellison v. State, 419 S.W. 
2d 849 (Tex.Crim.App.1967), jdgmt. vacated, 88 S.Ct. 2290,392 U.S. 
649 (1967). More typical, however, of how the court views its sen
tence revisory powers is this statement: "While a reduction of 
the punishment would seem to be appropriate, this court is without 
authority to reduce it or to set aside the conviction upon the 
theory that the punishment is excessive." Mason v. State, 375 
S.W.2d 916, 919 (Tex.Crim.App.1964); see also Walker v. State, 
161 S.W.2d 1077 (Tex.Crim.App.1942); Calhoun v. State, 214 S.W. 
335 (Tex.Crim.App.1919). 

2. Constitutional Power to Review Sentences 

Another question that must be answered is whether the estab
lishment of expanded sentence review may be accomplished by 
legislation or whether it requires an amendment to the Texas 
Constitution. 

The question has two dimensions: 

(1) Does Tex.Const. art. V, § 5, contain a sufficiently 
broad grant of authority to permit expanded review of sen
tences? 
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(2) Does the institution of such review in any way inter
fere with the exclusive executive power to grant reprieves, 
commutations, and pardons as set out in Tex.Const. art. IV, 
§ 11? Section llA should also be consulted. 

a. Constitutional power 
Article V, Section 5, reads in pertinent part, "The Court of 

Criminal Appeals shall have appellate jurisdiction coextensive with 
the limits of the State in all criminal cases of whatever grade, with 
such exceptions and under such regulations as may be prescribed 
by law." 

It is clear that the sentence, which under the new structure 
contains the punishment, is an integral part of a criminal action. 
Indeed, the Court of Criminal Appeals has consistently held that, 
absent a sentence in the recol"d, it has no jurisdiction to entertain 
an appeal, e. g., Bratt v. State, 422 S.W.2d 453 (Tex.Crim.App. 
1968). Not only is the sentence itself an integral part of the 
action, but so is the procedure by which it is determined. In 
Mempa v. Rhay, 88 S.Ct. 254, 389 U.S. 128 (1967), the Supreme 
Court held that the fourteenth and sixth amendments require that 
the states accord a defendant the right to counsel at the sentenc
ing stage, thus recognizing it as a "critical stage" in the criminal 
action. See also Specht v. Patterson, 87 S.Ct. 1209, 386 U.S. 605 
(1967). 

Accordingly, so far as the language in art. V, § 5, is concerned 
-"in all criminal cases"-there is no doubt that the sentence and 
the procedure by which it is determined are not only part of the 
criminal action, but are constitutionally viewed as "critical stages" 
as well. 

No Texas case disputes this analysis-all that have denied 
authority to review the appropriateness of sentences have referred 
to the absence of statutory authority and the finality of jury
assessed punishment-e. g., Burrows v. State, 143 S.W.2d 609 (Tex. 
Crim.App.1940); Reeves v. State, 167 S.W.2d 176 (Tex.Crim.App. 
1942)-and there is no hint of any constitutional impediment to 
the types of sentence review authorized by revised art. 4.03(b). 

Finally, the elaboration of the court's appellate jurisdiction over 
criminal cases in this revision is as much aimed at clarification as 
expansion. No new type of case is added, territorial jurisdiction 
is not expanded, and the jurisdiction of no other court is trans
gressed. 

b. Interfet·ence with executive clemency 

The revision to art. 44.25 (disposition of appeals) substantially 
expands the court's remedies for reviewing and correcting sen
tences. This expansion raises the other dimension of the consti
tutional question: does the court's added authority to reduce or 
increase a sentence assessed by the trial court unconstitutionally 
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interfere with the executive's clemency power? Some general 
comments on the nature of appellate review by the judiciary and 
the executive's clemency power will serve as an introduction to 
this more difficult of the two issues under the Texas Constitution. 

In a case upholding against federal constitutional attack the 
judicial power to modify a sentence already being served, the 
Supreme Court stated: 

We find nothing in the suggestion that the action of the 
district court in reducing the punishment after the prisoner 
has served a part of the imprisonment originally imposed was 
a usurpation of the pardoning power of the executive. The 
judicial power and the executive power over sentences are 
readily distinguishable. To render judgment is a judicial 
function. To carry the judgment into effect is an executive 
function. To cut short a sentence by an act of clemency is 
an exercise of executive power which abridges the enforce
ment of the judgment, but does not alter it qua judgment. 
To reduce a sentence is a judicial act as much as the imposi
tion of the sentence in the first instance. 

United States v. Benz, 51 S.Ct. 113, 159, 282 U.S. 304, 311 (1931). 

More recently, the commentary to the ABA Appellate Review 
Standards dismissed any possible problem by stating: 

To respond that the executive should have the obligation 
to filter out and correct such errors when they occur, or that 
granting the power to a court to reduce an excessive sentence 
interferes with the executive pardoning power, misses the 
point. Executive clemency is, and should remain, for the 
highly exceptional case where the question is not one of ex
cessiveness based on the ordinary factors affecting sentence, 
but where intervention of the executive is prompted by un
usual public interests. That more mistakes occur in sentenc
ing than can be corrected by this process is unfortunately 
clear. It is equally clear that as in every other phase of the 
law the judiciary should have both the power and the obli
gation to correct its own errors. 

ABA Appellate Review Standards, Comment at 22-23. 

Although the constitutionality of appellate review of the appro
priateness of sentences is clear elsewhere-indeed, no recent 
authority to the contrary was found-it may not be so clear in 
Texas. Through the years the Court of Criminal Appeals has 
decided a series of cases dealing with misdemeanor probation, the 
release of civil and political disabilities after successful completion 
of probation, the validity of parole, and "commutation" of a jail 
sentence for driving while intoxicated that have muddied the 
analytical stream. 

Several important points should be made before dissecting these 
cases. First, the institution of expanded sentence review does not 
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take away any authority from the governor. He may continue to 
exercise clemency after a sentence has been made final. Second, 
the clear impact of sentence review is that for this purpose--the 
point where executive power begins-the sentence is not final until 
the time for appeal has lapsed or the appeal has finally been de
cided. Third, sentence review will actually aid the governor and 
his advisers in the exercise of clemency powers. The judiciary 
will now be required to further scrutinize itself in the exercise of 
the sentencing function. This added scrutiny suggests that fewer 
injustices will reach the governor. 

Article IV, Section 11, of the Texas Constitution reads in perti
nent part: "In all criminal cases, except treason and impeachment, 
the Governor shall have power, after conviction • • to grant 
reprieves and commutations of punishment and pardons; . 
The revision to art. 4.03 deals with review of sentences and 
obviously there can be no sentence until there first has been a 
conviction. At first blush, therefore, there appears to be a clash 
in authority. But recall that the Court of Criminal Appeals now, 
and for a long time, has reviewed a sentence that is claimed to be 
unconstitutional or illegal; obviously, this occurs after conviction 
and yet no serious question has been raised. It is of the essence 
of the judicial function to be concerned with unconstitutional and 
extra-legal actions. 

The proposed addition to art. 4.03 is not the unregulated dispen
sation of mercy-it is appellate supervision over the exercise of 
judicial discretion, see Mueller, Penology on Appeal: Appellate 
Review of Legal but Excessive Sentences, 15 Vand.L.Rev. 671 
(1962). Judicial control over sentencing discretion is one of the 
rare areas where such an awesome decision has been ceded, in 
large part, to one man. One major objective of this revision is 
to alter that situation. 

The analytical stream becomes clouded on turning to the Texas 
cases. Snodgrass v. State, 150 S.W. 162 (Tex.Crim.App.l912), 
voided the original suspended sentence law on the ground that it 
conferred the pardoning power on courts. Forty-two years later, 
in Gilderbloom v. State, 272 S.W.2d 106 (Tex.Crim.App.l954), 
the court focused on the inartful term "commute"-which obvi
ously was intended to mean suspend sentence as an incident of a 
grant of probation-and disallowed the grant of probation in 
driving while intoxicated cases. There are other cases of course-
e. g., Ex parte Levinson, 274 S.W.2d 76 (Tex.Crim.App.l955); 
Ex parte Griffin, 258 S.W.2d 324 (Tex.Crim.App.1953)-but ex
cept to point out that they were wrongly decided, and that the 
overwhelming majority of authorities from other jurisdictions, 
both early and modern, have rejected this constitutional attack, 
this commentary will not be expanded. See, e. g., Palmer v. State, 
70 Neb. 136, 97 N.W. 235 (1903); Fritz v. State, 80 Okla.Crim. 
Rep. 342, 128 P. 170 (1912); State v. Laws, 51 N.J. 494, 242 A.2d 
333 (1968); see generally Annot., 89 A.L.R. 294 (1934). 
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The Additions to Art. 4.03 

Article 4.03(b) uses the term "legality and appropriateness" to 
make plain that the existing authority to review illegal (including 
unconstitutional) sentences is continued, and hopefully clarified, 
and that authority is added to review sentences that are neither 
unconstitutional nor contrary to the statutory limits, but are in
appropriate because too severe or lenient, not supported by the 
record, or the product of unlawful procedure. 

Paragraph (b) also provides for review after a plea as well as 
a trial. It is imperative that review be available after a plea of 
guilty or nolo contendere because from 70 to 90 percent of all 
criminal cases are disposed on plea, and if sentence review were 
denied following a plea of guilty, there would be few sentencing 
appeals and the number of not guilty pleas would probably in
crease. 

Paragraph (c), hopefully unnecessary, is nevertheless included 
out of an abundance of caution, cf. C.C.P. art. 42.12, § 2(c). 

Art. 40.09. The Record on Appeal 

1. Record in appeals to the Court of Criminal Appeals 
In all cases appealable by law to the Court of Criminal Appeals, 

the clerk of the court that entered the conviction sought to be appeal
ed from shall, under his hand and seal of the court, make and pre
pare an appellate record comprising a true copy of the matter des
ignated by the parties, but shall always include, whether designated 
or not, copies of the material pleadings, material docket entries made 
by the court, the charge, verdict, judgment, sentence, notice of appeal, 
any appeal bond, all written motions and pleas and orders of the 
court, and bills of exception. For all appeals concerning the legality 
or appropriateness of the sentence, the clerk shall include, whether 
designated or not, the presentence and diagnostic reports, if any, and 
the transcription of the sentencing hearing. The matter so prepared 
shall be assembled under one cover and shall be numbered consecutive
ly and there shall be an index prepared by the clerk showing the loca
tion of each document in the record. The record shall be made in 
duplicate and one copy shall be retained by the clerk for use by the 
parties with permission of the court. 

* * * * * * * * * * 
4. Effect of transcription of reporter's notes 

At the request of either party, or if required by law, the court re
porter shall take shorthand notes of all trial proceedings, including 
voir dire examination, objections to the court's charge, final argu
ments, and the sentencing hearing. He is not entitled to any fee in 
addition to this salary for taking these notes. A transcription of the 
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reporter's notes when certified to by him and included in the record 
shall establish the occurrence and existence of all testimony, argu
ment, motions, pleas, objections, exceptions, court actions, refusals of 
the court to act and other events thereby shown and no further proof 
of the occurrence or existence of same shall be necessary on appeal; 
provided, however, that the court shall have power, after hearing, to 
enter and make part of the record any finding or adjudication which 
the court may deem essential to make any such transcription speak 
the truth and any such finding or adjudication having support in the 
evidence shall be final. 

5. Responsibility for obtaining transcription of reporter's notes 
Except as provided in Section 1, a party desiring to have included 

in the record a transcription of notes of the reporter shall have the 
responsibility of obtaining such transcription and furnishing same 
to the clerk in duplicate in time for inclusion in the record and defend
ant shall pay therefor. The court shall order the reporter to make 
such transcription without charge to defendant if the court finds, 
after hearing in response to affidavit by defendant that he is unable 
to pay or give security therefor. Upon certificate of the court that 
this service has been rendered, payment therefor shall be made from 
the general funds by the county in which the offense is alleged to have 
been committed. The court reporter shall report any portion of the 
proceedings if required by law, requested by either party, or directed 
by the court. 

Historical Note 

Derivation: 

C.C.P. art. 40.09 

Cro•• Befere:a.oea 

AJlPC'al of sentence, see arts. 4.03 and 14.25, as amended. 
Diagnostic report, sec art. 42.02, § 5, ns amended. 
Presentence report, see art. 42.02, § 4, as amended. 
8C'ntcnring hearing, see art. 42.02, § 2, as amended. 

Committee Comment 
The additions to these three sections ensure the presence of the 

sentencing proceedings in the record on appeal, a basic requirement 
for appellate review of sentences. The transcription of the sen
tencing hearing will cover most of the proceedings-e. g., allocu
tion, the court's reasons for imposing the sentence-and it is thus 
necessary to add to Section 1 only the presentence and diagnostic 
reports (when they are prepared) to ensure a complete record. 

It is only when defendant appeals his sentence that the sentenc
ing hearing must be transcribed for the record on appeal, Sections 
1 and 5. Since the vast majority of sentences are imposed after 
a guilty plea, the transcription will not be lengthy in most cases. 
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Art. 44.04. Bail Pending Disposition of Appeal 
(a) After sentence is pronounced, a defendant who appeals his 

judgment of guilt or sentence or both is entitled to bail pending dis
position of his appeal unless: 

(1) he is sentenced to imprisonment for a maximum term in 
excess of fifteen years ; or 

(2) he appeals only his sentence, seeking only a reduction in 
it. 

(b) If a defendant appeals only his sentence, seeking only a reduc
tion in it, either the trial court or Court of Criminal Appeals may 
fix bail if the defendant requests it by written motion and the court 
finds that special circumstances justify releasing defendant on bail 
pending disposition of his sentencing appeal. 

(c) If a defendant is on bail when the trial commences and is con
victed of a misdemeanor appealable to any court where a trial de 
novo may be had and is on bail when the trial commences, he shall 
remain on such bail and such bail shall not be considered as dis
charged until his conviction becomes final or he files an appeal bond 
as required by this Code for appeal from such conviction. 

(d) If a defendant is on bail when the trial commences, and fol
lowing pronouncement of sentence he is entitled to bail under Para
graph (a), he shall remain on bail, which bail is not discharged until 
his conviction becomes final and unappealable. However, the trial 
court may increase or decrease the amount of bail on its own motion 
or the motion of the State or defendant. 

(e) If a defendant is in custody when the trial commences, and 
following pronouncement of sentence he is entitled to bail under Para
graph (a), he may apply for bail at any time prior to the time such 
conviction becomes final, and the trial court shall set his bail at such 
amount as such court deems proper, which bail and sureties on which 
bond shall be approved by the trial court. Such defendant shall be 
committed to jail unless he enters into such bail. If he be in custody, 
his motion for new trial or notice of appeal shall have no effect 
to release him from such custody unless he enters into such bail. 

(f) Bail under this Article may be entered into and given either 
in the same or any subsequent term of the court, and shall be suf
ficient if it substantially meets the requirements of Article 17.09. 

(g) In no event shall the defendant and the sureties on his bond 
be released from their liability on such bond or bonds until the defe:1d
ant is placed in the custody of the sheriff. 

(h) If a defendant is sentenced to imprisonment for a maximum 
term in excess of fifteen years, or if he appeals only his sentence, 
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seeking only a reduction in it, his bail is discharged when the court 
pronounces sentence, or the defendant gives notice of appeal, and the 
sheriff shall immediately take him into custody. 

Historical Note 

Der-ivation: 

(a): C.C.P. art. 44.04(a) 
(b): ABA Appellate Review Standards 

I 2.2(b) (ix) 
(c)-(h): C.C.P. art. 44.0'Cc)-(h) 

Cro•• Befereneea 

App<'al of •entence, see arts. 4.03 and 44.25 as amended. 
Bnil, SC'<" ch. 17. 
Commencement of sentence, see art. 42.09, as amended. 
Credit against sentenre, see art. 42.03, as amended. 
D<•lh•ory to jail or Department of Corrections pending disposition of appeal, see 

art. 42.09, as amended. 
"Felony" defined, see R.P.C. §§ 1.07, 12.02, 12.03. 
Notice of appeal, see art. 44.08. 
Pronouncement of sentence, see arts. 42.02, § 2, as amended, 42.04. 
Revocation of bail, see art. 44.04a, as amended. 

Committee Comment 
Paragraphs (a) (2) and (b), which are the only significant ad

ditions to this article, implement a recommendation of the ABA 
Appellate Review Standards regarding the defendant who seeks 
only a sentence reduction on appeal: 

. In most cases, where the defendant is seeking only 
a reduction in the term to which he has been sentenced, it is 
fairly clear that bail should not be granted, and that little 
would be served by detaining the defendant in a local institu
tion to await the conclusion of the sentence appeal. In some 
cases, however, where there is a realistic chance that the appel
late court will decide that probation instead of incarceration 
was the appropriate sentence, power in the sentencing court 
and appellate court to release the defendant pending disposi
tion of the appeal could properly be exercised. It also may be 
desirable in some instances to permit either court to detain 
the defendant in a local facility until the review has been com
pleted. . 

ABA Appellate Review Standards, Comment at 41. 
Paragraph (b) allows for the exceptional case, and the entire 

paragraph dovetails with revised art. 42.09, which requires de
livering the defendant to the Department of Corrections, so be may 
begin earning good time, pending disposition of his appeal unless 
be is released on bail. 

432 



CONFORMING AMENDMENTS 

Art. 44.04a. Revocation of Bail Pending Disposition of Appeal 
(a) The sentencing court may revoke the bail of a defendant re-' 

leased pending disposition of his appeal if the court after a hearing 
determines that there is probable cause to believe the defendant com
mitted a felony while on bail. 

(b) When notified of the probable commission of a felony, the 
sentencing court may cause the defendant's arrest by warrant as in 
other cases and conduct a hearing without a jury on the issue. At 
the hearing the state, defendant, and his counsel are entitled to be 
present, offer evidence, subpoena, confront and cross-examine wit
nesses, and argue. If defendant is not represented by counsel at the 
bail revocation hearing, the court shall appoint counsel, if authorized 
by Article 26.04, and allow appointed counsel adequate time for con
sultation and preparation. Counsel appointed under this paragraph is 
entitled to compensation at the rate fixed by Article 26.05 for repre
senting a felon or misdemeanant before a court of record. 

(c) If the sentencing court after the hearing determines there is 
probable cause to believe defendant committed a felony while on bail, 
the court shall revoke the bail, cancel any bond entered into, and 
order the defendant delivered to jail or the Department of Corrections 
to serve his sentence, which sentence begins to run on the date of the 
order. 

Historical Note 

Derivation: 

New 

Cross References 

Appeal of sentence, see arts. 4.03 and 44.25, as amended. 
Bail pending appeal, s.ee art. 44.04, as amended. 
Delivery to jail or Department of Corrections pending disposition of appeal, see 

art. 42.09, as amended. 
"Felony" defined, see R.P.C. §§ 1.07, 12.02, 12.03. 
Forfeiture of bail, see ch. 22. 

Committee Comment 
This new article plugs a gap in present Jaw through which some 

defendants slip to commit other serious crimes while appealing 
their convictions of former crimes. The forfeiture hearing con
templated by this article is patterned after the revocation of pro
bation hearing of present Jaw, and Paragraph (c) dovetails with 
revised art. 42.09. Note that the bail bond itself (if there is one) 
is not forfeited; rather, it is cancelled, thus releasing the sureties 
from liability, and defendant is returned to custody. 
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Art. 44.25. Disposition of Appeals 

(a) In reviewing a judgment of guilt and sentence, the Court of 
Criminal Appeals, as the law and nature of the criminal action re
quire, may: 

(1) affirm the judgment or sentence or both; 
(2) reverse and remand the judgment for a new trial; 
(3) reverse and remand the sentence for a new sentencing 

hearing; 

( 4) reform and correct the judgment or sentence or both ; 
(5) substitute for the sentence under review any other legal 

and appropriate sentence, whether more or less severe than the 
sentence under review ; 

(6) reverse and dismiss the criminal action. 
(b) The Court of Criminal Appeals may reverse the judgment or 

sentence or both as well upon the law as upon the facts. A criminal 
action reversed because the judgment of guilt is contrary to the evi
dence shall be remanded for a new trial. 

(c) If the Court of Criminal Appeals reverses a death sentence, 
it shall remand the criminal action for a new trial. 

(d) In reviewing the legality and appropriateness of a sentence, 
the Court of Criminal Appeals shall consider the procedure by which 
the sentence was imposed, the sufficiency and accuracy of the evi
dence on which it was based, and the general principles of sentencing 
set out in Penal Code Section 12.06. 

Derivation: 

(a): C'.C.P. art. 44.24, aen. 1 
(b): C'.C.P .. art. H.25 
(c), (d): New 

Hiotorical Note 

Croll Beferenoe• 

ApJl('nl of :-rntcncc, sec art. 4.03, as amended. 
Donth penalty, see art. 42.02, § 7, as amended; R.P.C. § 12.48. 
Increased sentence by trial court prohibited, see art. 42.08, as amended. 
Presumptions on appeal, see art. 44.24, as amended. 
Sentencing combinations, see R.P .C. § 12.05. 
Sontt•nt'ing hearing, see n•t. 42.02, § 2. as amended. 
\\~ritt<'n opinion on appeal, sec art. 44.24, as amended 

Committee Comment 
The dispositional alternatives of the Court of Criminal Appeals 

are collected in this article for easier accessibility. Present art. 
44.25 constitutes Paragraph (b) of this restructured article; Par
agraph (a) de1·ives from the first sentence of present art. 44.24, 
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with additions to accommodate sentence review; and Paragraphs 
(c) and (d) are new. 

One benefit of authorizing sentence review is the power to re
verse the sentence only: the judgment of guilt remains valid and 
the Court of Criminal Appeals under Paragraphs (a) (3) and (a) 
( 5) may either remand for a new sentencing hearing and resen
tencing by the trial court or substitute what it considers a more 
appropriate sentence. 

Paragraph (a)(5) authorizes the Court of Criminal Appeals 
to increase as well as decrease in severity the sentence under re
view. (The trial court, on the other hand, is prohibited by revised 
art. 42.08 from increasing on resentencing the severity of the origi
nal sentence.) This authorization is not without constitutional 
risk, and the committee sharply divided over including any in
crease authorization. The constitutional and policy issues involved 
are well-summarized in the ABA Appellate Review Standards: 

The first [argument favol"ing increase power] was based 
on the principle that it is just as appropriate for the reviewing 
court to have the power to correct an excessively low sentence 
as it is for the court to have the power to correct an excessive
ly high one. It is in general unsound to restrict the discretion 
of courts in a manner which may prohibit them from reach
ing the result dictated by justice in the particular case. On 
the other hand, the conflicting principle of double jeopardy 
undoubtedly will prevent the state or the appellate court from 
initiating review of a sentence deemed too low. Leaving the 
choice of seeking review to the defendant, however, and giving 
the appellate court the power to substitute in such a case the 
sentence which it deems appropriate would appear to satisfy 
both the spirit of the double jeopardy clause and the basic 
principle that courts should be authorized to do evenhanded 
justice in each case. 

The second argument that persuaded the majority of the 
Special Committee was based on the fear that the normal func
tioning of appellate courts would be seriously burdened by an 
excessive number of frivolous appeals. The inhibiting factors 
of cost are no longer present when the defendant is afforded 
a free attorney and a free transcript and it can thus be antici
pated that defendants who have nothing to lose will flood the 
courts with frivolous appeals. The possibility of an increase 
on ap]1eal from the sentence, on the one hand, will tend to dis
courage appeals by all but those who feel seriously aggrieved. 
And it is for this group that authority to review the sentence 
is primarily afforded. 

The arguments which have persuaded those who are of the 
view that the reviewing court should not have the power to 
increase are likewise set forth in the original report. They can 
be briefly summarized as follows: 
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To the point that principle argues in favor of the power to 
increase, the response is that there are practical factors which 
on balance outweigh the principle: there is the very real pos
sibility that the defendant will be seriously embittered by the 
experience of asking for a decrease and getting an increase; 
and there is a certain illogic to the position that insulates from 
review and from an increase all those defendants who do not 
initiate the proceedings by seeking a decrease. In addition, 
there is the point that the principle of double jeopardy may 
well extend to the case where the defendant initiates the 
appeal. 

There are basically two responses to the argument that an 
increase should be provided because of the possibility of too 
many frivolous appeals. Thie first is the practical one that 
courts which now review sentences without the authority to 
increase do not seem to be overburdened, perhaps because of 
the fact that defendants who have pleaded guilty in large part 
eXPected the sentence they received. There is also the fact that 
most frivolous appeals are obviously so, and they can be dis
posed of with dispatch. The second point is that this is not 
the kind of attack that should be made on the problems of 
frivolous appeals. This is a problem that exists in appeals 
from the merits of conviction and it exists in civil as well as 
criminal cases. It is unsound to attempt a solution of such 
problems by isolating a particular kind of appellate review 
and attaching a potential sanction that may discourage as 
many meritorious appeals as appeals that are frivolous. 

ABA Appellate Review Standards, Proposed Revisions of Standards 
with Commentary 3-5 (1968). 

CHAPTER 31. THEFT 

Conforming Amendments 

REVISED CIVIL STATUTES 

Art. ld. Privilege to Investigate Theft 
A person reasonably believing another has stolen or is attempt

ing to steal property is privileged to detain the person in a reason
able manner and for a reasonable period of time for the purpose of 
investigating ownership of the property. 
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14.01. 
14.02. 
14.03. 
14.04. 
14 05. 
14.06. 
14.07. 

CONFORMING AMENDMENTS 

CHAPTER 42. DISORDERLY CONDUCT AND 
RELATED OFFENSES 

Conforming Amendments 

CODE OF CRIMINAL PROCEDURE 

CHAPTER FOURTEEN 
STOP, HALT, AND ARREST WITHOUT WARRANT 

Stopping Persons for Investigation. 
Halt and Search at Roadblock. 
Arrest by Peace Officer. 
Arrest by Citizen 
Rights of Officer or Person Making Arrest. 
Prompt Appearance Before Magistrate or Issuance of Citation. 
Preemption. 

Committee Comment 
Basic changes made in the substantive criminal law by the Re

vised Penal Code necessitate a restructuring of Chapter 14 of the 
Code of Criminal Procedure. 

Traditional reliance on vague, overbroad substantive offenses 
such as vagrancy to deal with persons suspected of criminality is 
unwise as a matter of policy, see Kadish, The Crisis of Over
criminalization, 374 Annals 157, 167-69 (1967); Douglas, Vagran
cy and Arrest on Suspicion, 70 Yale L.J. 1 (1960), and constitu
tionally impermissible, see, e. g., Gallant v. Barlow, Civil No. SA-
69-CA-158 (W.D.Tex., filed Sept. 30, 1969), in which the vagrancy
type provisions of Penal Code art. 607(1)-(4), (10), and (12) were 
declared unconstitutional. C.C.P. art. 14.01, as amended, directly 
confers on peace officers authority to stop and investigate suspi
cious persons and identify witnesses. The statutory "stop" au
thority is new to Texas law but is analogous to the arrest power 
and replaces the unconstitutional vagrancy-type crimes that have 
been used as an indirect means to accomplish the same objective. 
C.C.P. art. 14.02, as amended, provides a limited authority to use 
roadblocks in emergency situations involving very serious offenses; 

tthere exists no such statutory authority in present law. 

Arrest without warrant is illegal in Texas unless authority for 
the arrest is expressly provided by statute, Heath v. Boyd, 175 S.W. 
2d 214 (Tex.1943); Giacona v. State, 298 S.W.2d 587 (Tex.Crim. 
App.1957); Mundine v. State, 38 S.W. 619 (Tex.Crim.App.1897). 
Presently the authority to arrest without warrant is furnished 
by C.C.P. arts. 14.01-14.04 and by numerous Penal Code provisions 
that apply to specific offenses, e. g., Penal Code art. 487 (warrant-
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less arrest authorized for offense of unlawful carrying of arms). 
The specific arrest provisions in the Penal Code are not preserved 
in the Revised Penal Code, so C.C.P. art. 14.03, as amended, cen
tralizes the location of warrantless arrest authority by peace offi
cers for all offenses. The requirements for making a warrant
less felony arrest are simplified by eliminating the restrictions 
imposed by present C.C.P. arts. 14.01-14.04, thus expanding the 
power to its constitutionally permissible limit, i. e., when there is 
probable cause to believe a person has committed a felony, see 
Henry v. United States, 80 S.Ct. 198, 361 U.S. 98 ( 1959); cf. 
Giordenello v. United States, 78 S.Ct. 1245, 357 U.S. 480 (1958). 

C.C.P. art. 14.04, as amended, preserves and relocates the au
thority for a citizen's arrest provided by present C.C.P. art. 14.01 
(a). C.C.P. art. 14.05 is not substantively altered, and C.C.P. art. 
14.06 is amended to permit a peace officer to issue a citation in 
lieu of arrest for low-grade misdemeanors. 

Art. 14.01. Stopping Persons for Investigation 

Definition of stop 

Sec. 1. (a) A stop is the temporary detention of a person that 
results when a peace officer orders the person to remain in his 
presence to enable the peace officer to accomplish the purposes au
thorized in this Article. 

(b) The stop may: 
(1) be ordered only by a peace officer who is lawfully present 

in any place; and 
(2) be maintained only for a period of time that is reason

ably necessary to accomplish the authorized purposes of the stop, 
but in no case for more than 30 minutes; and 

(3) be maintained only in the area near the original place 
of the stop. 

Cases in which stop authorized 

Sec. 2. (a) A peace officer may stop any person he observes in 
circumstances that give the peace officer reasonable cause to sus
pect that the person has committed, is committing, or is about to 
commit an offense involving the use or attempted use of force against 
the person or the theft, damage, or destruction of property if" the 
stop is reasonably necessary to obtain or verify an account of the per
son's presence or conduct, or to determine whether to arrest the 
person. 

(b) A peace officer may stop any person he finds near the scene 
of an offense that the peace officer has reasonable cause to suspect 
has just been committed if: 
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(1) the peace officer has reasonable cause to suspect that the 
person has knowledge of material aid to the investigation of the 
offense; and 

(2) the stop is reasonably necessary to obtain or verify the 
person's identity or an account of the offense. 

(c) A peace officer may stop any person in connection with an 
offense that the peace officer has probable cause to believe has been 
committed if: 

(1) the offense is a felony involving the use or attempted 
use of force against the person or the theft, damage, or destruc
tion of property; and : 

(A) the peace officer has reasonable cause to suspect 
the person committed the felony; and 

(B) the stop is reasonably necessary to obtain or verify 
the person's identity to determine whether to arrest the 
person for the felony; or 

(2) the peace officer has reasonable cause to suspect that 
the person was present at the scene of the offense, and the stop 
is reasonably necessary to obtain or verify the person's identity. 

Frisk for weapon 

Sec. 3. (a) A frisk is a search by an external patting of a per
son's clothing. 

(b) A peace officer who has lawfully stopped a person under Sec
tion 2 may: 

(1) frisk that person, and take other reasonably necessary 
steps for protection, if the peace officer has reasonable cause 
to suspect that the person is armed and presently dangerous to 
the peace officer or another person present; and 

(2) take possession of any object the peace officer feels dur
ing the course of the frisk if the peace officer has probable 
cause to believe the object is a deadly weapon. 

(c) Nothing seized by a peace officer in a frisk conducted under 
this section is admissible in any criminal action, civil suit, or adminis
trative proceeding unless the stop, frisk, and seizure were authorized 
under this article. 

Identification of person stopped 

Sec. 4. A peace officer who has lawfully stopped a person under 
Section 2 may : 

(1) demand of the person his name and his present or last 
address ; and 
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(2) allow the person to be viewed by others at or near the 
scene of the stop if the person was stopped under Section 2(a). 

Questioning person stopped 

Sec. 5. (a) A peace officer who has stopped a person under 
Section 2 shall inform the person, as promptly as possible under the 
circumstances and in any case before engaging in questioning: 

( 1) that he is a peace officer; and 
(2) that the stop is not an arrest but rather a temporary de

tention for investigation, and that upon completion of the in
vestigation the person will be released unless he is arrested; and 

(3) if the person was stopped under Section 2(b) or (c) (2), 
that the person is detained only as a witness who is required by 
law to identify himself to the peace officer; and 

(4) that the person has a right to remain silent, that any
thing he says may be used against him, and that he has a right 
to terminate the questioning at any time. 

(b) If the person is arrested during the course of the stop, the 
peace officer shall warn him under Article 15.17. 

Action taken after stop 

Sec. 6. After the authorized purposes of the stop have been ac
complished or 30 minutes have elapsed, whichever occurs first, the 
peace officer shall allow the person to go unless he has arrested the 
person. 

Hlatorioal Note 

Derivation: 
Model Prearraignment Code I 2.02 
C.C.P. art. 2,2, 

Croaa Befereaoe• 

Arrest under warrant. see ch. 15. 
Arrest without warrant, see arts. 14.03-14.06, as amended. 
Attempt, see R.P.C. § 15.01. 
"Deadly weapon" defined, S<'e R.P.C. § 1.07. 
Disorderly conduct, see R.P.C. § 42.01. 
Evidence not to be used, see art. 38.23. 
Failure to exhibit drivers license on demand, see R.C.S. art. 6687b(13). 
Failure to identify as witness, see R.P.C. § 38.02. 
Force justified in law enforcement, see R.P.C. ch. 9, subcb. E. 
Halt at roadblock, sec art. 14.02, as amended. 
Offenses against person, see R.P.C. tit. 5. 
Offenses against property, see R.P.C. tit. 7. 
Official oppression, see R.P.C. § 39.02. 
"Peace officer" defined, soe art. 2.12, a. amended; R.P.O.Il.07, 
I!csisting stop or !risk, see R.C.P. § 38.03. 
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Committee Comment 
C.C.P. art. 14.01, as amended, authorizes a limited period of on

the-spot detention ("stop") and bodily search ("frisk") under cer
tain conditions to facilitate the investigation of suspected criminali
ty. Under the authority of this article, a peace officer can take 
the intermediate step of executing a stop when he does not have 
at that time probable cause to make an arrest. The article follows 
the lead of Terry v. Ohio, 88 S.Ct. 1868, 392 U.S. 1 (1968), in 
which the Supreme Court upheld the right to frisk and suggest
ed that some limited investigative stops on evidence insufficient 
to support an arrest are constitutionally permissible, but did not 
elaborate standards for such stops. The recent case of Baity 
v. State, 455 S.W.2d 305 (Tex.Crim.App.1970), relied on the Terry 
case to uphold the legality of an investigative stop on less than 
probable cause for arrest. 

A stop should not be considered an arrest without probable cause. 
Rather, the stop defined in Sections 1 and 2 of this article is a 
seizure of the person within the fourth amendment but is a less 
severe seizure than arrest. Accordingly, the evidentiary basis 
necessary to justify a stop under art. 14.01, "reasonable cause to 
suspect," is less stringent than the "probable cause" required for 
an arrest, cf. Camara v. Municipal Court, 87 S.Ct. 1727, 387 U.S. 
523 (1967), and See v. City of Seattle, 87 S.Ct. 1737, 1741, 387 U.S. 
541 ( 1967), in which the Supreme Court approved a less stringent 
standard of "probable cause" for health and safety inspection 
warrants. See generally La Fave, "Street Encounters" and the 
Constitution: Terry, Sibron, Peters, and Beyond, 67 Mich.L.Rev. 
39 (1968). 

The purpose of Section 1 is to establish stop as a separate and 
distinct investigative procedure from arrest. The authority to stop 
is essentially a limited authority to immobilize a person. Section 
1(b) (1) makes clear that the stopping officer is not legally em
powered to enter or remain on premises solely by virtue of the 
authority granted by art. 14.01. To be constitutionally acceptable 
the stop must be reasonable and not entail a serious sense of 
constraint, hence Section 1(b) (2) and (b) (3) require that the 
stop be maintained only for a "reasonably necessary" time, not 
to exceed 30 minutes, and "in the area near the original place of 
the stop." 

Section 2 circumscribes the three types of authorized stops. As 
noted above, the quantum of evidence required to justify a stop 
is "reasonable cause to suspect" as compared with the stricter 
"probable cause to believe" arrest standard. Paragraph (a) allows 
a peace officer to stop persons he observes in suspicious circum
stances. This is the basic investigative stop and is limited to 
offenses involving force against the person or harm to property. 
Paragraph (b) permits a peace officer coming upon the scene of 
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a suspected offense to "freeze" the situation to obtain witness 
identification or an account of the event giving rise to the stop. 
Unlike the stops authorized by Paragraphs (a) and (b), which are 
limited to the res gestae of an offense, Paragraph (c) provides a 
special authority to stop persons reasonably suspected of perpetrat
ing or witnessing a previously committed offense. Because this 
form of stop can occur long after the criminal event and far from 
the scene, before a peace officer can stop under Paragraph (c) he 
must have probable cause to believe the offense was committed, 
but as to whether the person stopped was the perpetrator or was 
present, the officer need have only a reasonable suspicion. As to 
suspected perpetrators, Paragraph (c)(1) limits the stop to fel
onies involving force against the person or harm to property and 
for the purpose of determining whether the person stopped fits 
the description of the perpetrator. 

Section 3 authorizes the stopping officer to conduct a "frisk" 
and take other "reasonably necessary steps," such as ordering a 
person out of a car, when the officer has "reasonable cause to 
suspect" the person is armed and dangerous. Since the sole jus
tification for allowing this limited search is to protect the safety 
of the officer and others present, Teny v. Ohio, 88 S.Ct. 1868, 392 
U.S. 1 (1968), the officer may not seize anything he feels in the 
course of the frisk unless he has "probable cause to believe" the 
object is a deadly weapon, cf. Tinney v. Wilson, 408 F.2d 912 (9th 
Cir. 1969). Anything lawfully seized may be used as evidence 
against the person, but Paragraph (c) repeats the traditional ex
clusionary rule to make clear that all of the requirements of art. 
14.01 must be observed before a frisk is lawful and the fruits 
therefrom admissible in evidence. 

Section 4 facilitates one of the primary functions of the inves
tigatory stop-the identification of suspects and witnesses. Sub
division (1) authorizes an officer to demand that a person stopped 
identify himself, and R.P.C. § 38.02 makes it a misdemeanor for 
a witness to refuse to identify himself on demand. Together, 
these two provisions replace the present identification of witness 
law, C.C.P. art. 2.24. However, if the person stopped is reasona
bly suspected of having committed or attempted to commit an of
fense, then his refusal to identify himself can be considered as a 
factor in the officer's determination of whether there exists proba
ble cause to arrest the person for the offense. Subdivision (2) 
permits on-the-scene identification by other persons present of a 
person stopped under Section 2(a) to aid in the officel"s investi
gation of the suspicious activity giving rise to the stop. 

With appropriate alterations to suit the temporary, on-the-scene 
nature of the detention, Section 5 sets out the warnings required 
prior to interrogation "after a person has been taken into custody 
or otherwise deprived of his freedom in any significant way," 
Miranda v. Arizona, 86 S.Ct. 1602, 1612, 384 U.S. 436, 444 (1966). 
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Art. 14.02. Halt and Search at Roadblock 

Circumstances in which roadblock authorized 

Sec. 1. A peace officer may order the driver of a vehicle to halt 
at a roadblock if: 

(1) the peace officer has probable cause to believe that a 
capital felony or felony of the first degree involving the use or 
attempted use of force against the person or the theft, damage, or 
destruction of property has been committed; and 

(2) halting all or most vehicles moving in a particular direc
tion is reasonably necessary to permit a search for a party to or 
victim of the felony. 

Action taken after halt 

Sec. 2. (a) A peace officer who has lawfully halted a vehicle 
under Section 1 may: 

(1) search the vehicle as promptly as possible under the cir
cumstances and to the extent reasonably necessary to locate the 
party or victim; and 

(2) frisk each occupant as authorized by Section 3(a), (b) 
(1), and (b) (2) of Article 14.01. 

(b) Nothing seized by a peace officer in a search or frisk conduct
ed under this section is admissible in a criminal action, civil suit, or 
administrative proceeding unless the halt, frisk, search, and seizure 
were authorized by this article. 

(c) After the authorized purpose of the halt has been accomplish
ed or 20 minutes have elapsed, whichever occurs first, the peace of
ficer shall inform the person that he is free to go unless the peace 
officer has arrested the person. 

Historical Note 

Derivation: 
Model Prearr"aignment Code § 2.02(2) 

Cross References 

Arrest under warrant, see ch. 15. 
Arrest without warrant, sec arts. 14.03-14.06, as amended. 
Attempt, see R.P.C. § 15.01. 
Bureau of Communications directed to "establish and opcl'fttc a State Roads Block-

ade System," see R.C.S. art. 4413(15) (13). 
Evidence not to be used, see art. 38.23. 
Failure to exhibit drivers license on demand, see R.C.S. art. 6687b(13). 
Force justified in law enforcement, see R.P.C. ch. 9, subch. E. 
Offenses against person, see R.P.C. tit. 5. 
Offenses against property, see R.P.C. tit. 7. 
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Party to offense, see R.P.C. cb. 7, subcb. A.. 
"Peace officer" deflnrd, ""e art. 2.12, as amended; R.P.C. I 1.07. 
Resisting bait,""" R.P.C. § 38.03. 
S.topr1ing person tor investigation, see art. 14.01, as amendt'd. 

Committee Comment 
Article 14.02, as amended, authorizes halting vehicles at a road

block under certain circumstances to accomplish the limited pur
pose of finding a party to or victim of a serious felony ; there is 
no specific statutory authority of this kind in present Jaw. The 
power conferred is for use in emergency situations, and specific 
authority is necessary because officers cannot be said to have "rea
sonable suspicion," the evidentiary standard required for a stop 
under art. 14.01, as amended, as to each of the hundreds of cars 
that might be stopped in the course of executing a roadblock. 
To be constitutional this power must be limited to exigent situa
tions, cf. Brinegar v. United States, 69 S.Ct. 1302, 1314, 338 U.S. 160, 
183 ( 1949), in which Mr. Justice Jackson, dissenting, noted that 
he would strive to uphold a roadblock if it were used to terminate 
a kidnapping but not if it were used "to salvage a few bottles of 
bourbon and catch a bootlegger." 

Section 1 defines the evidentiary standard required for a lawful 
roadblock : first, there must be "probable cause to believe" that a 
serious felony has been committed, and second, "halting aiJ or most 
vehicles" must be "reasonably necessary" to find the victim of or 
party to the felony. Accordingly, there must be some reasonable 
basis for believing that the person sought is traveling by motor 
vehicle. 

Section 2 prescribes the lawful activity of peace officers at a 
roadblock. Paragraph (a){1) authorizes a search that is limited 
to accomplishing the sole purpose of the roadblock halt, that is, 
to the extent "reasonably necessary" to find a party to or victim 
of the felony. Officers are not authorized to search for contraband 
or stolen property, and such a search (e. g., of the glove compart
ment or under the spare tire) conducted prior to a lawful arrest 
is illegal and the fruits thereof excludable under Paragraph (b). 
Paragraph (a) (2) authorizes a protective frisk according to 
the procedure of art. 14.01, § 3, as amended. Paragraph (c) limits 
the duration of the halt to a maximum of 20 minutes, after which 
time the officer is required to inform the person he is free to go 
unless the person has been arrested. 

Art. 14.03. Arrest by Peace Officer 
A peace officer may arrest a person without a warrant if the peace 

officer has probable cause to believe that the person: 
(1) committed a felony; or 
(2) committed a misdemeanor, and the peace officer has prob

able cause to believe that the person : 
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(A) committed the misdemeanor in the peace officer's 
presence or view; or 

(B) will not be apprehended unless immediately arrested; 
or 

(C) will cause bodily injury to himself or another or dam
age to property unless immediately arrested. 

Historical Note 

C.C.P. arts. 14.01(b)-14.04 
Model Prearraignment Code 3.01(1) 

Cross References 

Arrest hy citizen, sec art. 14.04, ns amended. 
Arrest under warrant, see ch. 15. 
Evidence not to be used, sec art. 38.23. 
Force justified in law enforeement, see R.P.C. ch. !J, subch. E. 
Halt at roadblock, see art. 14.02, as amended. 
"Peace officer" defined, see art. 2.12, as amended; R.P.C. § 1.07. 
Prompt appearance before magistrate or issuance of citation, see art. 14.06, as amend· 

ed. 
Re,.;;isting arrest, see n.P.C. § 38.03. 
Rights of officer, SC'C nrt. 1-l.O:i, a~ ame>JHled. 
Stopping person for investigation, sec art. 14.01, as amended. 

Committee Comment 
Article 14.03, as amended, consolidates the authority of peace 

officers to arrest without warrant into a single provision. This 
article supercedes present Articles 14.01(b)-14.04, and the various 
warrantless arrest provisions in the Penal Code, and it eliminates 
some of the present restrictions on warrantless felony arrests. 

Under art. 14.03, as amended, warrantless felony arrests are 
authorized whenever there is "probable cause to believe" the per
son committed a felony, the evidentiary standard required by the 
fourth amendment and Tex.Const. art. I, § 9, see Lacy v. State, 7 
Tex.Ct.App. 403 (1879). Warrantless misdemeanor arrests are al
lowed only in the cases of necessity described in Subdivision (2). 
Subdivision (2) (A) maintains the traditional "in view" require
ment for nonfelony arrests without warrant embodied in present 
art. 14.01(b); Subdivisions (B) and (C) broaden the present non
felony warrantless arrest power by authorizing such arrests in 
two additional cases of necessity. 

Art. 14.04. Arrest by Citizen 
Any person may arrest an offender without a warrant if the of

fender committed a felony or an offense against the public peace in 
the presence or view of the person making the arrest. 
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Hbtorleal Note 

Derivation: 

C.C P. art. H.Ol(a) 

Crosa Reference• 

Arrt·~t hy Jl<'ae£" officer, ~ec art. 14.03, as amended 
Arrest undl~r warrant, sec ch. 15. 
EvldPPcc not to be used, ~ec art. 38.23. 
For<:>c justified in Jaw enforC'<'mcnt. SC'C R.P.C'. ch. 0, subch. E. 
Prompt atlpNtranre lwforc magistrate or issuance of citation, see nrt. 14.06, as 

nnwmlC'd. 
Hights of JK'l'son maldng arr('st, ~cc nrt. 14.Qj, ns amended. 

Committee Comment 
Article 14.04, as amended, preserves the authority for a citizen's 

warrantless arrest located in present art. 14.01(a); the scope of 
this authority is unchanged. 

Art. 14.05. Rights of Officer or Person Making Arrest 
In each case enumerated where arrests may be lawfully made with

out warrant, the officer or person making the arrest is justified in 
adopting all the measures he might adopt in cases of arrest under 
warrant. 

Historical Note 

Derivation: 

C.C.P. art. 14.05 

Cro•• B.eferencea 

Arrest mHl<'l' warrnnt, see ch. 15. 
Arrest without warrant by citizen, see nrt. 14.04, as amended. 
Arre~t without warrant by peace officer, see art. 14.03, as nmcnded. 
Forrc justified in law enforcement, see R.P.C. ch. 9, subch. E. 
"Pence officer" defined, sec art. 2.12, as amended; R.P.C. § 1.07. 

Committee Comment 
This art. 14.05 amends only the caption of present art. 14.05. 

Art. 14.06. Prompt Appearance Before Magistrate or Issuance 
of Citation 

(a) In each case enumerated in this Code, the person making the 
arrest shall take the person arrested or have him taken without un
necessary delay before the magistrate who may have ordered the ar
rest or before some magistrate of the county where the arrest was 
made without an order. The magistrate shall immediately perform 
the duties described in Article 15.17 of this Code. 
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(b) Instead of taking the person arrested before a magistrate, a 
peace officer may issue a citation to the person arrested to appear in 
court if the justice or corporation court has jurisdiction over the of
fense for which the person was arrested. 

Historical Note 

Derivation: 

f:1 1: C' r.P. art. H.OG 
tbJ: Xew 

Cross References 

.-\n<'~t under wnrrnnt, ~ce eh. 15. 
Arr('st with warrant, ~e art~. 14.0:1-1-1.0-t, n:-; :\lnC'wled. 
lluty of mnl!i~trates, see art. 2.10. 
:"\fngistrntes id<'ntified, see art. 2.00. 
"P<'acc officer" defined. s{'C art. 2.1!?, n~ nmen<lf'd: n.P.C. ~ 1.07. 
Traffic offenses, promi~ to appear in court, Si'c ILC$. art. 6701d, § 148. 

Committee Comment 
Paragraph (b) is added to present art. 14.06 to provide a dis

cretionary alternative to the requirement of taking a person arrest
ed for a minor offense before a magistrate "without unnecessary 
delay." This procedure is presently used in traffic offenses under 
the authority of R.C.S. art. 6701d, § 148. 

Art. 14.07. Preemption 

The legislature by enacting tlus chapter intends to preempt any 
other regulation of the area covered by this chapter. No govern
mental subdivision or agency may enact or enforce a law that regu
lates or makes any conduct in the area covered by this chapter an 
offense, a violation, or the subject of a criminal or civil penalty or 
sanction of any kind. 

Historical Note 

Derivation: 

New 

Cross References 

"Agency" dcfincd, S<'C R.P.C. § 1.07. 
uconduet" defined, sec R.P.C. § 1.07. 
'"Government" defined, see R.P.C. § 1.07. 
"Law" Mfined, see R.P.C. § 1.07. 
Preemption generally, S('e R.P.C. § 1.03 comment. 

Committee Comment 
l\luncipal ordinances presently conflict with and overlap state 

law in the area of arrest without warrant and stop and frisk 
authorization. Austin, Dallas, and Houston, for example, all have 

447 



PROPOSED PENAL CODE 

ordinances authorizing arrest without warrant, including arrest 
of persons "found in suspicious places," even if there is no proba
ble cause, see Austin Municipal Code § 1-11 (1967); Houston City 
Code§§ 30-15, 30-16, 32-1 (1968); Dallas City Code§§ 37-5, 37-0 
( 1967). Austin and Houston also have ordinances proscribing the 
refusal of an arrested person to give his name, or his giving a 
false name or address, see Austin Municipal Code § 23-3 (1967); 
Houston City Code § 32-7 (1968). Further, the Houston Code 
regulates the search of arrested persons for concealed weapons, 
§ 30-17, and the Dallas City Code requires arrested persons to be 
brought before a magistrate, § 37-7. These ordinances exist even 
though state law clearly covers the conduct they regulate, e. g., 
Penal Code arts. 156, 487, 609, 642c(8), 646a(5), 652a(10), 666-4 
(c)(2), 827f(2), 1377b(4), 1407a(3); C.C.P. arts. 2.24, 14.01-
14.04. To eliminate this conflict and confusion between state and 
local law, and to prevent future conflict and confusion, art. 14.07 
makes clear the state intends to preempt the area of stop, halt, and 
arrest without warrant and thereby prevent governmental subdivi
sions and agencies from enacting or enforcing laws in this area. 

The committee purposefully excluded loitering, vagrancy, and 
other vague and overbroad status-type offenses from the Revised 
Penal Code. C.C.P. ch. 14, as amended, together with R.P.C. ch. 
42 (disorderly conduct) and § 30.03 (criminal trespass), make this 
type offense unnecessary, and art. 14.07 ensures that no govern
ernmental subdivision or agency may resurrect it. The article also 
prevents, of course, local laws that conflict with any provision of 
this chapter, e. g., redefining probable cause for arrest or sus
picious circumstances authorizing stop and frisk, expanding the 
list of suspected offenses for which halt at a roadblock is au
thorized. 

CHAPTERS 46 & 47. WEAPONS & GAMBLING 

Conforming Amendments 

CODE OF CRIMINAL PROCEDURE 

Art. 18.02. When It May Issue 

A search warrant may be issued : 
( 1) to discover property acquired by theft or in any other 

manner which makes its acquisition a penal offense; 
(2) to search suspected places where it is alleged property so 

illegally acquired is commonly kept or concealed ; 
(3) to search places where it is alleged criminal instruments, 

as that term is defined in Penal Code Section 16.01, are manu
factured or kept; 
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(4) to search places where it is alleged slot machines, gam
bling devices or records, or gambling proceeds, as those terms 
are defined in Penal Code Chapter 47, are kept; 

(5) to search places where it is alleged arms and munitions 
are kept or prepared for the purpose of insurrection or riot, or 
where it is alleged that weapons prohibited by Penal Code Sec
tion 46.03 are manufactured or kept; 

(6) to seize and bring before a magistrate any such property, 
instruments, slot machines, gambling devices or records, gam
bling proceeds, arms and munitions, or weapons. 

Art. 18.06. Rules Applicable 
The mode of proceeding, directed to be pursued in applying for a 

warrant to search for and seize stolen property, and the rules pre
scribed for officers in issuing such warrants and executing the same, 
the disposition of the property seized, and all other rules herein pre
scribed on the subject, shall apply and be pursued, when the property 
to be searched for is : 

(1) slot machines, gambling devices or records, or gambling 
proceeds, as those terms are defined in Penal Code Chapter 47; 

(2) criminal instruments, as that term is defined in Penal 
Code Section 16.01; 

(3) weapons prohibited by Penal Code Section 46.03; 

(4) property that was acquired in any manner in violation of 
any provision of the Penal Code. 

Art. 18.31. Disposition of Gambling Paraphernalia, Prohibited 
Weapon, Criminal Instrument 

(a) Following the final conviction of a person for possession of a 
slot machine or gambling device or record, for an offense involving 
a criminal instrument, or for an offense involving a prohibited weap
on, the court entering the judgment of conviction shall order that the 
machine, device, record, instrument, or weapon be destroyed or for
feited to the State. If forfeited, the court shall order the contraband 
delivered to the State, any political subdivision of the State, or to any 
State institution or agency. If gambling proceeds were seized, the 
court shall order them forfeited to the State and shall transmit them 
to the grand jury of the county in which they were seized, for use in 
investigating alleged violations of the Penal Code, or to the State, any 
political subdivision of the State, or to any State institution or 
agency. 
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(b) If there is no prosecution or conviction following seizure, the 
magistrate to whom the return was made shall notify in writing the 
person found in possession of the alleged slot machine, gambling de
vice or record, gambling proceeds, prohibited weapon, or criminal 
instrument to show cause why the property seized should not be de
stroyed or the proceeds forfeited. 

(c) The magistrate shall include in the notice a detailed description 
of the property seized and the total amount of alleged gambling pro
ceeds; the name of the person found in possession; the address 
where the property or proceeds were seized; and the date and time of 
the seizure. 

(d) The magistrate shall send the notice by registered or certified 
mail, return receipt requested, to the person found in possession at 
the address where the property or proceeds were seized. If no one 
was found in possession, or the possessor's address is unknown, the 
magistrate shall post the notice on the courthouse door. 

(e) Any person interested in the alleged slot machine, gambling 
device or record, gambling proceeds, prohibited weapon, or criminal 
instrument seized must appear before the magistrate on the twentieth 
day following the date the notice was mailed or posted. Failure to 
timely appear forfeits any interest the person may have in the prop
erty or proceeds seized, and no person after failing to timely appear 
may contest destruction or forfeiture. 

(f) If a person timely appears to show cause why the property or 
proceeds should not be destroyed or forfeited, the magistrate shall 
conduct a hearing on the issue and determine the nature of property 
or proceeds and the person's interest therein. Unless the person 
proves by a preponderance of the evidence that the property or pro
ceeds is not a slot machine, gambling device or record, gambling pro
ceeds, prohibited weapon, or criminal instrument, and that he is en
titled to possession, the magistrate shall dispose of the property or 
proceeds in accordance with Paragraph (a). 

(g) For purposes of this article : 
(1) "criminal instrument" has the meaning defined in Penal 

Code Section 16.01; 
(2) "gambling device or record" has the meaning defined in 

Penal Code Section 47.01; 
(3) "gambling proceeds" has the meaning defined in Penal 

Code Section 47.01; 
(4) "prohibited weapon" means a weapon identified in Penal 

Code Section 46.03; 
(5) "slot machine" has the meaning defined in Penal Code 

Section 47.06. 
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Art. 18.32. Disposition of Certain Weapons 
(a) Weapons seized in connection with an offense involving the 

use of a deadly weapon or an offense under Penal Code Section 46.02 
shall be held by the law enforcement agency making the seizure, sub
ject to the following provisions, unless: 

(1) the weapon is a prohibited weapon identified in Penal 
Code Section 46.03, in which event Article 18.31 (disposition of 
gambling paraphernalia, prohibited weapon, criminal instru
ment) applies; or 

(2) the weapon is alleged to be stolen property, in which event 
Chapter 47 applies. 

(b) When a person seizes a weapon described in Paragraph (a), 
and the seizure is not made pursuant to a search or arrest warrant, 
the person shall prepare and deliver to a magistrate a written in
ventory of each weapon seized. 

(c) If there is no prosecution or conviction for an offense involv
ing the weapon seized, the magistrate to whom the seizure was re
ported shall notify in writing the person found in possession that he 
is entitled to the weapon upon request to the law enforcement agency 
holding the weapon. If the weapon is not requested within sixty days 
after notification, the magistrate may order the weapon destroyed or 
forfeited to the state for use by the law enforcement agency holding 
the weapon. 

(d) A person convicted under Penal Code Section 46.02(a) (1) 
(possession of firearm, knife, club) is entitled to the weapon seized 
upon request to the law enforcement agency holding the weapon. 
However, the court entering the judgment of conviction may order 
the weapon destroyed or forfeited to the state for use by the law 
enforcement agency holding the weapon if: 

(1) the person does not request the weapon within sixty days 
after his release from jail or the date of the judgment of convic
tion if he was not imprisoned; or 

(2) the person has been convicted two or more times before 
under Penal Code Section 46.02 (a) ( 1). 

(e) If the person found in possession of a weapon is convicted of 
an offense involving the use of a deadly weapon or under Penal Code 
Section 46.02(a) (2) (possession of deadly weapon), the court enter
ing judgment of conviction may order destruction of the weapon or 
forfeiture to the state for use by the law enforcement agency holding 
the weapon. 
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MISCELLANEOUS CONFORMING AMENDMENTS 

CHAPI'ER 1 

GENERAL PROVISIONS 

CODE OF CRIMINAL PROCEDURE 

Art. 2.12. Who Are Peace Officers 

A peace officer is an officer, employee, or agent of government who 
has a duty imposed by statute: 

( 1) to maintain public order; or 
(2) to make arrests for offenses, whether that duty extends 

to all offenses or is limited to specific offenses; or 
(3) to investigate the commission or suspected commission of 

offenses. 

Art. 3.01. Words and Phrases 
All words, phrases and terms used in this Code are to be taken and 

understood in their usual acceptation in common language, except 
where specially defined. 

REVISED CIVIL STATUTES 

Art. 1011. Powers 
The City Council, or other governing body, shall have power to pass, 

publish, amend or repeal all ordinances, rules and police regulations, 
not inconsistent with the Constitution or general laws of this State, 
for the good government, peace and order of the City and the trade 
and commerce thereof, that may be necessary or proper to carry into 
effect the powers vested by this title in the corporation, the city gov
ernment or in any department or office thereof; to enforce the ob
servance of all such rules, ordinances and police regulations, and to 
punish violations thereof. No fine or penalty shall exceed Two Hun
dred Dollars ( $200). 

CHAPTER 6 

CULPABILITY GENERALLY 

CODE OF CRIMINAL PROCEDURE 

Art. 21.15. Must AUege Acts of Recklessness or Criminal Negli
gence 

Whenever recklessness or criminal negligence enters into or is a 
part or element of any offense, or it is charged that the accused acted 
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recklessly or with criminal negligence in the commission of an offense, 
the complaint, information, or indictment in order to be sufficient in 
any such case must allege, with reasonable certainty, the act or acts 
relied upon to constitute recklessness or criminal negligence, and 
in no event shall it be sufficient to allege merely that the accused, in 
committing the offense, acted recklessly or with criminal negligence. 

CHAPTER 7 

CRIMINAL RESPONSIBILITY FOR CONDUCT OF ANOTHER 

SUBCHAPTER A. COMPLICITY 

CODE OF CRIMINAL PROCEDURE 

Art. 18.1 0. Warrant to Arrest May Issue With Search Warrant 

The magistrate, at the time of issuing a search warrant, may also 
issue a warrant for the arrest of the person accused of having stolen 
the property, or of having concealed the same, or of having in his pos
session or charge property concealed at a suspected place, or of having 
possession of implements designed for use in the commission of the of
fense of forgery or burglary, or of having the charge of arms or muni
tions prepared for the purpose of insurrection, or of having prepared 
such arms or munitions, or who may be, in any legal manner, accused 
of being a coparty to any offense above enumerated. 

Art. 49.16. If Slayer Arrested 

If it be found by the justice, upon evidence adduced at the inquest, 
that a person already arrested did in fact kill the deceased, Oi" was a 
party to the death, the justice may, according to the facts of the case, 
commit him to jail or require him to execute a bail bond with security 
for his appearance before the proper court to answer for the offense. 

Art. 49.18. Warrant of Arrest 

When by the evidence adduced before a justice holding an inquest, 
it is found that any person not in custody killed the deceased, or was a 
party to the death, the justice shall forthwith issue his warrant of ar
rest to the sheriff or other peace officer, commanding him to arrest 
the person accused, and bring him before such justice, or before some 
other magistrate named in the writ. 

Art. 50.03. Verdict 
The jury after inspecting the place in question and after hearing 

the testimony, shall deliver to the justice holding such inquest its writ-
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ten signed verdict in which it shall find and certify how and in what 
manner such fire happened or was attempted, and all the circum
stances attending the same, and who are guilty thereof, and in what 
manner. If such a jury is unable to so ascertain it shall find and 
certify accordingly. 

SUBCHAPTER B. CORPORATIONS AND ASSOCIATIONS 

Art. 16.05. Witness Placed Under Rule 
The magistrate shall, if requested by the accused or his counsel, or 

by the prosecutor, have all the witnesses placed in charge of an of
ficer, so that the testimony given by any one witness shall not be heard 
by any of the others. However, if the defendant is a corporation or 
association, it may designate one representative in addition to counsel 
to assist at the examining trial, which representative may not be 
placed under the rule. 

Art. 29.01. ByOperationofLaw 
Criminal actions are continued by operation of law if: 

1. An individual defendant has not been arrested; 
2. A defendant corporation or association has not been served 

with summons; or 
3. There is not sufficient time for trial at that term of court. 

Art. 36.03. Witness Placed Under Rule 
At the request of either party, the witnesses on both sides may be 

sworn and placed in the custody of an officer and removed out of the 
courtroom to some place where they cannot hear the testimony as de
livered by any other witness in the cause. This is termed placing wit
nesses under the rule. However, if the defendant is a corporation or 
association it may designate one representative in addition to counsel 
to aid in the presentation of its case, which representative may not be 
placed under the rule. 

Art. 40.03. Grounds for New Trial in Felony 
New trials, in cases of felony, shall be granted for the following 

causes, and for no other: 
1. Where the defendant is an individual and has been tried in 

his absence, or has been denied counsel. 
2. Where the court has misdirected the jury as to the law, or 

has committed any other material error calculated to injure the 
rights of the defendant. 
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3. Where the verdict has been decided by lot, or in any other 
manner than by a fair expression of opinion by the jurors. 

4. Where a juror has received a bribe to convict, or has been 
guilty of any other corrupt conduct. 

5. Where any material witness of the defendant has, by force, 
threats or fraud, been prevented from attending the court, or 
where any written evidence, tending to establish the innocence 
of the defendant, has been intentionally destroyed or removed so 
that it could not be produced upon the trial. 

6. Where new testimony material to the defendant has been 
discovered since the trial. A motion for a new trial on this ground 
shall be governed by the rules which regulate civil suits. 

7. Where the jury, after having retired to deliberate upon a 
case, has received other testimony; or where a juror has con
versed with any person in regard to the case; or where any juror 
at any time during the trial or after retiring for deliberation, may 
have become so intoxicated as to render it probable his verdict 
was influenced thereby. The mere drinking of liquor by a juror 
shall not be sufficient ground for a new trial. 

8. Where, from the misconduct of the jury, the court is of 
opinion that the defendant has not received a fair and impartial 
trial. It shall be competent to prove such misconduct by the 
voluntary affidavit of a juror; and the verdict may, in like man
ner, be sustained by such affidavit. 

9. Where the verdict is contrary to law and evidence. A ver
dict is not contrary to the law and evidence, within the meaning 
of this provision, where the defendant is found guilty of an of
fense of inferior grade to, but of the same nature as, the offense 
proved. 

10. Should the jury assess the death penalty when the State 
has made known, under the provisions of this Code, that it will 
not seek the death penalty, the court shall, upon written motion 
of the defendant, immediately grant a new trial. 

Art. 43.0 1. Discharging Judgment for Fine 
(a) When the sentence against an individual defendant is for fine 

and costs he shall be discharged from the same: 

(1) when the amount thereof has been fully paid; or 

(2) when remitted by the proper authority; or 

(3) when he has remained in custody for the time required by 
law to satisfy the amount thereof. 
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(b) When the sentence against a defendant corporation or associa
tion is for fine and costs, it shall be discharged from same: 

( 1) when the amount thereof has been fully paid ; or 
(2) when the execution against the corporation or associa

tion has been fully satisfied; or 

(3) when the judgment has been fully satisfied in any other 
manner. 

Committee Comment 
These five articles are amended to conform them to the concept 

of corporate criminal responsibility. The amendment to Articles 
16.05 and 36.03 ensures that a defendant corporation or associa
tion may have at least one of its agents in court during the trial 
to assist counsel. 

The first subdivision of Articles 29.01 and 40.03 is amended 
to distinguish between individual and legal entity defendants so 
that the nonarrest or absence of the latter will not automatically 
require a continuance or new trial. 

Paragraph (b) is added to Article 43.01 to provide for discharg
ing fines assessed against corporations and associations. 

BUSINESS CORPORATION ACT 

Art. 7.01. Involuntary Dissolution 

* * * .. • • • • • * 
F. When a corporation is convicted of a criminal offense, or when 

a high managerial agent is convicted of a criminal offense in the con
duct of the affairs of the corporation, the Attorney General may file 
an action to involuntarily dissolve the corporation in a district court 
of the county in which the registered office of the corporation is 
situated or in the district court of Travis County. The court may dis
solve the corporation involuntarily if it is established that: 

(1) The corporation, or a high managerial agent acting in be
half of the corporation, has engaged in a persistent course of 
criminal conduct; and 

(2) To prevent future criminal conduct of the same character, 
the public interest requires such dissolution. 

G. Article 7.02 of this Act does not apply to Section F of this 
Article. 

Art. 8.16. Revocation of Certificate of Authority 

* • .. • • * * • • • 
F. When a foreign corporation is convicted of a criminal offense, 

or when a high managerial agent is convicted of a criminal offense 
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committed in the conduct of the affairs of the foreign corporation, the 
Attorney General may file an action to revoke the certificate of au
thority of the foreign corporation to transact business in this State in 
a district court of the county in which the registered office of the 
foreign corporation in this State is situated or in a district court of 
Travis County. The court may revoke the foreign corporation's cer
tificate of authority if it is established that: 

(1) The foreign corporation, or a high managerial agent acting 
in behalf of the foreign corporation, has engaged in a persistent 
course of criminal conduct; and 

(2) To prevent future criminal conduct of the same character, 
the public interest requires such re\·ocation. 

G. Article 7.02 of this Act does not apply to Section F of this Arti
cle. 

NON-PROFIT CORPORATION ACT 

Art. 1396-7.01. Involuntary Dissolution 

* * * * * * * * * 
F. When a corporation is convicted of a criminal offense, or when 

a high managerial agent is convicted of a criminal offense in the con
duct of the affairs of the corporation, the Attorney General may file 
an action to involuntarily dissolve the corporation in a district court 
of the county in which the registered office of the corporation is 
situated or in a district court of Travis County. The court may dis
solve the corporation involuntarily if it is established that: 

(1) The corporation, or a high managerial agent acting in be
half of the corporation, has engaged in a persistent course of 
criminal conduct; and 

(2) To prevent future criminal conduct of the same character, 
the public interest requires such dissolution. 

G. Article 1396-7.02 does not apply to Section F of this Article. 

Art. 1396-8.15. Revocation of Certificate of Authority 

* * * * * * * * * * 
F. When a foreign corporation is convicted of a criminal offense, 

or when a high managerial agent is convicted of a criminal offense 
committed in the conduct of the affairs of the foreign corporation, the 
Attorney General may file an action to revoke the certificate of au
thority of the foreign corporation to conduct affairs in this State in a 
district court of the county in which the registered office of the foreign 
corporation in this State is situated or in a district court of Travis 
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County. The court may revoke the foreign corporation's certificate 
of authority if it is established that: 

(1) The foreign corporation, or a high managerial agent acting 
in behalf of the foreign corporation, has engaged in a persistent 
course of criminal conduct; and 

(2) To prevent future criminal conduct of the same character, 
the public interest requires such revocation. 

G. Article 1396-7.02 does not apply to Section F of this Article. 

Historical Note 

Derivation: 
New 
Ct. Model P.C. I G.04(2) 

Cro•• Reference• 

Criminal ~!q)onsiblltty of corporation n.nd a!-lsociation, S<'C R.P.C. II 7.22, 7.23. 
DJssolution or revocation in nddition to criminal punishment, see R.P.C. § 12.05. 
Notification ot attorney general of conviction of corporation or association, &"e C.C.P. 

art. 17 A.09, as amended. 
Procedure for prosecuting corporation and :l~socintion, ~c C.C.P. ch. 17A, as amended. 
Punishment authorized for corporation mu.l association, see R.P.C. § 12.51. 

Committee Comment 
Involuntary dissolution of a corporation or association or termi

nation of the right to transact business is superficially similar to 
the death penalty. In fact, however, there is little comparability 
because the individuals involved can usually form a new corpora
tion or association. Nevertheless, involuntary dissolution may be 
a deterrent since it may result in the loss of valuable good will and 
contract rights. 

The amendments to the Code of Criminal Procedure provide 
for notification of the attorney general of a conviction of a corpo
ration or association. It is discretionary with the attorney general 
whether or not he proceeds to seek the involuntary dissolution of 
the corporation or association. 

Involuntary dissolution is in addition to the punishments au
thorized for corporations and associations in the Revised Penal 
Code. 
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CHAPTER 8 

GENERAL DEFENSES TO CRIMINAL RESPONSIBILITY 

CODE OF CRIMINAL PROCEDURE 

Art. 26.13. Plea of Guilty 
If the defendant pleads guilty, or enters a plea of nolo contendere, 

he shall be admonished by the court of the consequences ; and neither 
of such pleas shall be received unless it plainly appears that he is 
mentally competent, and is uninfluenced by any consideration of fear, 
or by any persuasion, or delusive hope of pardon, prompting him to 
confess his guilt. 

Art. 27.17. Plea of Not Guilty Construed 
The plea of not guilty shall be construed to be a denial of every 

material allegation in the indictment or information. Under this plea, 
evidence of every fact whatever tending to acquit the defendant of the 
accusation may be introduced, except such facts as are proper for a 
special plea under Article 27.05. 

Art. 42.07. Reasons to Prevent Sentence 
Before pronouncing sentence, the defendant shall be asked whether 

he has anything to say why the sentence should not be pronounced 
against him. The only reasons which can be shown, on account of 
which sentence cannot be pronounced, are: 

1. That the defendant has received a pardon from the proper 
authority, on the presentation of which, legally authenticated, he 
shall be discharged. 

2. That the defendant is mentally incompetent. 

3. Where there has not been a motion for a new trial or a mo
tion in arrest of judgment made, the defendant may answer that 
he has good grounds for either or both of these motions and 
either or both motions may be immediately entered and disposed 
of, although more than ten days may have elapsed since the ren
dition of the verdict; and 

4. When a person who has been convicted escapes after con
viction and before sentence and an individual supposed to be the 
same has been arrested he may before sentence is pronounced, 
deny that he is the person convicted, and an issue be accordingly 
tried before a jury as to his identity. 
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Art. 45.31. Defendant Shall Plead 
After the jury is impaneled, or after the defendant has waived trial 

by jury, the defendant may plead guilty, not guilty, not guilty by rea
son of insanity, or may enter a plea of nolo contendere, or the special 
plea named in the succeeding Article. 

MENTAL HEALTH CODE 

Art. 554 7-68. Admission and Detention 

• * * • * * * • 
(c) This Code does not affect admissions under: 

• • 

(1) Acts 1951, Fifty-second Legislature, Chapter 398 (com
piled as Texas Civil Statutes, Article 3196c (Vernon's 1952 
Supplement) ; or 

(2) the Code of Criminal Procedure. 

Art. 5547-69. Persons Charged with Criminal Offense 
The sections of this Code concerning the discharge of a patient are 

not applicable to a person admitted under the Code of Criminal Pro
cedure. 

CHAPTER 9 

JUSTIFICATION EXCLUDING CRIMINAL RESPONSIBILITY 

CODE OF CRIMINAL PROCEDURE 

Art. 6.05. Duty of Peace Officer as to Threats 

It is the duty of every peace officer, when he may have been in
formed in any manner that a threat has been made by one person to 
do some injury to himself or to the person or property of another, to 
prevent the threatened injury, if within his power; and, in order to 
do this, he may call in aid any number of citizens of his county. 

Art. 6.06. Peace Officer to Prevent Injury 
Whenever, in the presence of a peace officer, or within his view, 

one person is about to commit an offense against the person or prop
erty of another or to injure himself, it is his duty to prevent it; and, 
for this purpose the peace officer may summon any number of citi
zens of his county to his aid. 
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Art. 16.21. Duty of Sheriff as to Prisoners 
Every sheriff shall keep safely a person committed to his custody. 

He shall use no cruel or unusual means to secure this end. He may 
summon a guard of sufficient number, in case it becomes necessary 
to prevent an escape from jail, or the rescue of a prisoner. 

Art. 18.17. Power of Officer Executing Warrant 
In the execution of a search warrant, the officer may call to his aid 

any number of citizens in his county, who shall be bound to aid in the 
execution of the same. 

MENTAL HEALTH CODE 

Art. 5547-18. Liability 
All persons acting in good faith, reasonably and without negligence 

in connection with the examination, certification, apprehension, cus
tody, transportation, detention, treatment or discharge of any person, 
or in the performance of any other act required or authorized by this 
Code, shall be free from all civil liability by reason of such action. 

REVISED CIVIL STATUTES 

Art. 5765. General Provisions 

Discharge of Duty 

Sec. 8. Members of the State Military Forces ordered into active 
service of the State by proper authority shall not be liable civilly for 
any act or acts done by them while in the discharge of their duty. 
When a suit shall be commenced in any court by any person against 
any officer of the State Military Forces for any act done by such 
officer in his official capacity in the discharge of his duty, or against 
any person acting under the authority or order of any such officer, 
or by virtue of any warrant issued by him pursuant to the law, the 
court shall require the person instituting the suit to file security for 
the payment of costs that may be awarded to the defendant therein, 
and the defendant in all cases may make a general denial and give 
the special matter in evidence. In case the plaintiff shall be non
suited, or have a verdict of judgment rendered against him, the de
fendant shall recover treble costs. 
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CHAPTER 12 

SENTENCING 

CODE OF CRIMINAL PROCEDURE 

Art. 27 .02. Defendant's Pleadings 
On the part of the defendant, the following are the only pleadings: 

( 1) The motion to set aside the indictment or information. 
(2) A special plea setting forth one or more facts as cause 

why the defendant ought not to be tried upon the accusation 
presented against him. 

(3) An exception to the indictment or information for some 
matter of form or substance. 

(4) A plea of guilty. 
(5) A plea of not guilty. 
(6) A plea of not guilty by reason of insanity, which includes 

the plea of not guilty. 
(7) A plea of nolo contendere. The legal effect of such plea 

shall be the same as that of a plea of guilty, but the plea may 
not be used against the defendant as an admission in any civil 
suit based upon or growing out of the act upon which the crim
inal prosecution is based. 

(8) A motion for jury probation. 

Art. 27 .13. Plea of Guilty or Nolo Contendere in Felony 
A plea of "guilty" or a plea of "nolo contendere" in a felony case 

must be made in open court by the defendant in person ; and the 
proceedings shall be as provided in Articles 26.13 and 42.02. 

Art. 27.14. Plea of Guilty or Nolo Contendere in Misdemeanor 
A plea of "guilty" or "nolo contendere" in a misdemeanor case may 

be made either by the defendant or his counsel in open court, and the 
proceedings shall then be as provided in Articles 26.13 and 42.02. In 
a misdemeanor case arising out of a moving traffic violation for 
which the maximum possible punishment is by fine only, payment of 
a fine, or an amount accepted by the court, constitutes a finding of 
guilty in open court as though a plea of nolo contendere had been 
entered by the defendant. 
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Art. 36.01. Order of Proceeding in Trial 
A jury being impaneled in any criminal action, the cause shall pro

ceed in the following order: 

(1) The indictment or information shall be read to the jury 
by the attorney prosecuting. 

(2) The special pleas, if any, shall be read by the defendant's 
counsel, and if the plea of not guilty is also relied upon, it shall 
also be stated. 

(3) The prosecuting attorney shall state to the jury the nature 
of the accusation and the facts which are expected to be proved 
by the state in support thereof. 

(4) The testimony on the part of the state shall be offered. 

(5) The nature of the defenses relied upon and the facts ex
pected to be proved in their support shal! be stated by the de
fendant's counsel. 

(6) The testimony on the part of the defendant shall be offer
ed. 

(7) Rebutting testimony may be offered on the part of each 
party. 

(8) In the event of a finding of guilty, the trial shall then 
proceed as set forth in Article 42.02. 

Art. 42.01. Judgment 

(a) A "judgment" is the declaration of the court entered of record 
showing: 

(1) the title and number of the case; 

(2) that the case was called for trial and that the parties 
appeared; 

(3) the plea of the defendant; 

(4) the selection, impaneling and swearing of the jury; 

( 5) the submission of the evidence; 

(6) that the jury was charged by the court; 

( 7) the return of the verdict ; 

( 8) the verdict; 

(9) in the case of conviction, that it is considered by the court 
that the defendant is adjudged to be guilty of the offense as found 
by the jury; or in case of acquittal, that the defendant be dis
charged. 

(b) The provisions of this Article shall apply to both felony and 
misdemeanor cases. 
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Art. 42.04. Sentence when Appeal is Taken 

When an appeal is taken from a death penalty, sentence shall not be 
pronounced, but shall be suspended until the decision of the Court of 
Criminal Appeals has been received. In all other cases, except where 
imposition of sentence has been suspended in probation cases, sentence 
shall be pronounced before the appeal is taken. 

Art. 42.06. Sentencing Nunc Pro Tunc 
If there is a failure from any cause whatever to enter judgment and 

pronounce sentence, the judgment may be entered and sentence pro
nounced at any subsequent time, unless a new trial has been granted, 
or the judgment arrested, or an appeal has been taken. 

Art. 42.12. Adult Probation and Parole Law 

* * * * * * * * * 
Sec. 24. When any prisoner who has been paroled has complied 

with the rules and conditions governing his parole until the end of the 
term to which he was sentenced, and without a revocation of his parole, 
the Board shall report such fact to the Governor prior to the issuance 
of the final order of discharge, together with is recommendation as to 
whether the prisoner should be restored to citizenship. 

Art. 42.15. Fine 
When the court sentences defendant to pay a fine, the sentence shall 

require the defendant to pay the fine to the state. 

Art. 42.16. Costs 
(a) Unless the court for good cause provides otherwise, each 

sentence shall require the defendant to pay all costs of prosecution. 
(b) The court may order all or part of the costs paid in installments 

or collected by execution against the defendant's property in the same 
manner as a judgment in a civil suit. 

Art. 43.03. Pay or Jail 
(a) If a defendant is sentenced to pay a fine or costs or both and he 

defaults in payment, the court may order him imprisoned in jail until 
discharged as provided by law. A certified copy of the judgment, sen
tence, and order is sufficient to authorize such imprisonment. 

(b) A term of imprisonment for default in payment of fine or costs 
or both may not exceed the maximum term of imprisonment authorized 
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for the offense for which defendant was sentenced to pay the fine or 
costs or both. 

(c) If a defendant is sentenced both to imprisonment and to pay a 
fine or costs or both, and he defaults in payment of either, a term of 
imprisonment for the default, when combined with the term of im
prisonment already assessed, may not exceed the maximum term of 
imprisonment authorized for the offense for which defendant was 
sentenced. 

Art. 43.04. H Defendant is Absent 

If a defendant is sentenced in his absence to pay a fine or costs 
or both, the court may order a capias issued for his arrest. The sheriff 
shall execute the capias by bringing the defendant before the court 
or by placing the defendant in jail until he can be brought before the 
court. 

Art. 43.05. Capias Shall Recite What 
Where such capias issues, it shall state the rendition and amount of 

the judgment and sentence, and command the sheriff to bring the de
fendant before the court or place him in jail until he can be brought 
before the court. 

Art. 44.08. Notice of Appeal 
It shall be necessary for defendant, as a condition of perfecting 

an appeal to the Court of Criminal Appeals, to give notice of appeal. 
This notice may be given orally in open court or may be in writing 
filed with the clerk. Such notice shall be sufficient if it shows the de
sire of the defendant to appeal from the judgment, from the sentence, 
or from both, to the Court of Criminal Appeals. 

Art. 44.24. Presumptions on Appeal; Written Opinion 

(a) The court shall presume that the venue was proved in the court 
below; that the jury was properly impaneled and sworn; that the 
defendant was arraigned; that he pleaded to the indictment; that the 
court's charge was certified by the judge and filed by the clerk before 
it was read to the jury, unless such matters were made an issue in the 
court below, or it otherwise affirmatively appears to the contrary from 
the record. 

(b) In each case by it decided, the Court of Criminal Appeals shall 
deliver a written opinion, setting forth in intelligible language the rea
son for such decision. 
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Art. 44.32. Bail After Reversal 
When a felony case is reversed and remanded either for a new trial 

or for a new hearing on the sentence, the defendant shall be released 
from custody upon his giving bail as in other cases when he is entitled 
to bail. The clerk of the appellate court shall send the officer having 
custody of the defendant an order to that effect. 

Art. 45.34. Plea of Guilty 
Proof of the offense may be heard upon a plea of guilty and a plea of 

nolo contendere and the punishment assessed by the court. 

Art. 45.42. Verdict 
When the jury has agreed upon a verdict, it shall bring the same in

to court; and the justice shall see that it is in proper form and shall 
enter it upon his docket and render the proper judgment thereon. 

Art. 45.50. Sentence 
When the justice sentences the defendant to pay a fine, the sen

tence shall require the defendant to pay the fine to the state. 

Art. 45.52. Costs 
(a) Unless the justice for good cause provides otherwise, each sen

tence shall require the defendant to pay all costs of prosecution. 
(b) The justice may order all or part of the costs paid in install

ments or collected by execution against the defendant's property in 
the same manner as a judgment in a civil suit. 

CHAPTER 25 

OFFENSES AGAINST THE FAMILY 

CODE OF CRIMINAL PROCEDURE 

Art. 38.11. Husband or Wife as Witness 
Neither husband nor wife shall, in any case, testify as to com

munications made by one to the other while married. Neither hus
band nor wife shall, in any case, after the marriage relation ceases, 
be made witnesses as to any communication made while the marriage 
relation existed except in a case where one or the other is on trial for 
an offense and a declaration or communication made by the wife to 
the husband or by the husband to the wife goes to extenuate or justify 
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the offense. The husband and wife may, in all criminal actions, be 
witnesses for each other, but except as hereinafter provided, they 
shall in no case testify against each other in a criminal prosecution. 
However, a wife or husband may voluntarily testify against each 
other in any case for an offense involving any grade of assault or 
violence committed by one against the other or against any child of 
either under sixteen years of age, or in any case where either is 
charged with incest of a child of either, or in any case where either 
is charged with bigamy, or in any case where either is charged with 
interference with child custody, or in any case where either is charged 
with nonsupport of his or her spouse or minor child. 

Art. 18.26. 

CHAPTER 32 

FRAUD 

CODE OF CRIMINAL PROCEDURE 

Shall Discharge Defendant 
If the magistrate be not satisfied, upon investigation, that there 

was good ground for the issuance of the warrant, he shall discharge 
the defendant, and order restitution of the property taken from him, 
except implements which appear to be designed for forging or bur
glary. In such case, the implements shall be kept by the sheriff sub
ject to the order of the proper court. 

CHAPTER 37 

PERJURY AND OTHER FALSIFICATION 

CODE OF CRIMINAL PROCEDURE 

Art. 20.16. Oaths to Witnesses 
The following oath shall be administered by the foreman, or under 

his direction, to each witness before being interrogated: "You 
solemnly swear that you will not divulge, either by words or sig11s, 
any matter about which you may be interrogated, and that you will 
keep secret all proceedings of the grand jury which may be had in 
your presence, and that you will true answers make to such questions 
as may be propounded to you by the grand jury, or under its direc
tion, so help you God." Any witness who divulges any matter about 
which he is interrogated, or any proceedings of the grand jury had 
in his presence shall be liable to a fine as for contempt of court, not 
exceeding five hundred dollars, and to imprisonment not exceeding 
thirty days. 
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Art. 21.14. Perjury and Aggravated Perjury 
An indictment for perjury or aggravated perjury need not charge 

the precise language of the false statement, but may state the sub
stance of the same, and no such indictment shall be held insufficient 
on account of any variance which does not affect the subject matter 
or general import of such false statement; and it is not necessary in 
such indictment to set forth the pleading, records or proceeding with 
which the false statement is connected, nor the commission or author
ity of the court or person before whom the false statement was made; 
but it is sufficient to state the name of the court or public servant by 
whom the oath was administered with the allegation of the falsity 
of the matter on which the perjury or aggravated perjury is assigned. 

Art. 38.18. Perjury and Aggravated Perjury 
(a) No person may be convicted of perjury or aggravated perjury 

if proof that his statement is false rests solely upon the testimony of 
one witness other than the defendant. 

(b) Paragraph (a) does not apply to prosecutions for perjury or 
aggravated perjury involving inconsistent statements. 

CHAPTER 42 

DISORDERLY CONDUCT AND RELATED OFFENSES 

CODE OF CRIMINAL PROCEDURE 

Art. 15.22. When a Person is Arrested 
Except as provided in Articles 14.01 (stop and frisk) and 14.02 

(halt and search at roadblock), a person is arrested when he has been 
actually placed under restraint or taken into custody by an officer or 
person executing a warrant of arrest, or by an officer or person ar
resting without a warrant. 

CHAPTER 47 

GAMBLING 

REVISED CIVIL STATUTES 

Art. 4664. Nuisance 
Any hotel, rooming house or boarding house, country club, garage, 

rent car stand or other place to which the public commonly resort for 
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board or lodging or commonly congregate for business or pleasure, 
where intoxicating liquors are kept, possessed, sold, manufactured, 
bartered or given away, or to which persons resort in assembling of 
two or more persons to the room for the purpose of drinking intoxi
cating liquor, or where intoxicating liquors are furnished to minors 
or to students or any educational institution, or where persons habit
ually resort for the purpose of prostitution or to gamble as prohibited 
by the Penal Code, is hereby declared to be a common nuisance. Any 
person who knowingly maintains such a place is guilty of maintaining 
a nuisance. 

Art. 4667. Gambling and Prostitution Houses 
(a) The habitual use, actual, threatened or contemplated, of any 

premises, place or building or part thereof, for any of the following 
uses shall be enjoined at the suit of either the State or a citizen 
thereof: 

(1) for gambling or keeping any gambling device or record 
as prohibited by the Penal Code; 

(2) for promoting or compelling prostitution as prohibited 
by the Penal Code. 

(b) Any person who may use or be about to use, or who may be a 
party to the use of any such premises for any purpose mentioned in 
this Article may be made a party defendant in such suit. The At
torney General or any District or County Attorney may bring and 
prosecute all suits that either may deem necessary to enjoin such 
uses, and need not verify the petition; or any citizen of this State 
may sue in his own name and shall not be required to show that he is 
personally injured by the acts complained of. 
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LIMITATIONS, VENUE, AND LESSER 
INCLUDED OFFENSES 

CODE OF CRIMINAL PROCEDURE 

CHAPTER TWELVE 

LIMITATION 

12.01. Felonies. 
12.02. Misdemeanors. 
12.03. Facilitation, attempt, conspiracy, solicitation. 
12.04. Computation. 
12.05. Absence from State and time of pendency of indictment, etc., not 

computed. 
12.06. An indictment is "presented," when. 
12.07. An information is "presented," when. 

Article 12.01. Felonies 
Except as provided in Article 12.03, felony indictments may be pre

sented within these limits, and not afterward: 
(1) no limitation: murder and manslaughter. 
(2) ten years from the date of the commission of the of

fense: 
(A) theft of any estate, real, personal or mixed, by an 

executor, administrator, guardian or trustee, with intent to 
defraud any creditor, heir, legatee, ward, distributee, benefi
ciary or settlor of a trust interested in such estate; 

(B) theft by a public servant of government property over 
which he exercises control in his official capacity; 

(C) forgery or the uttering, using, or passing of forged 
instruments. 

( 3) five years from the date of the commission of the offense : 
(A) theft, burglary, robbery; 
(B) arson. 

( 4) one year from the date of the commission of ihe offense: 
any felony in Penal Code Chapter 21 (sexual offenses). 

(5) three years from the date of the commission of the of
fense : all other felonies. 
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Art. 12.02. Misdemeanors 
An indictment or information for any misdemeanor may be pre

sented \\ithin two years from the date of the commission of the of
fense, and not afterward. 

Art. 12.03. Facilitation, Attempt, Conspiracy, Solicitation 
(a) The limitation period for facilitation of a felony is the same as 

that of the felony facilitated. 

(b) The limitation period for criminal attempt is the same as that 
of the offense attempted. 

(c) The limitation period for criminal conspiracy is the same as 
that of the object offense of the conspiracy. 

(d) The limitation period for criminal solicitation is the same as 
that of the felony solicited. 

Art. 12.04. Computation 
The day on which the offense was committed and the day on which 

the indictment or information is presented shall be excluded from the 
computation of time. 

Art. 12.05. Absence from State and Time of Pendency of In
dictment, etc., not Computed 

(a) The time during which the accused is absent from the State 
shall not be computed in the period of limitation. 

(b) The time during the pendency of indictment, information, or 
complaint shall not be computed in the period of limitation. 

(c) The term "during the pendency," as used herein, means that 
period of time beginning with the day the indictment, information, or 
complaint is filed in a court of competent jurisdiction, and ending with 
the day such accusation is, by an order of a trial court having juris
diction thereof, determined to be invalid for any reason. 

Art. 12.06. An Indictment is "Presented," When 
An indictment is considered as "presented" when it has been duly 

acted upon by the grand jury and received by the court. 

Art. 12.07. An Information is "Presented," When 

An information is considered as ''presented" when it has been filed 
by the proper officer in the proper court. 

Historical Note 

Derivation: 
C.C.P. ch. 12 
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Arson, see R.P.C. § 2R02. 
Attempt, •oc R.P.C. § li\.01. 
BnrA"lary, "ee ll.l'.C'. § 30.02. 
Computation of time, see R.C.~. art. 54291>--2, § 2.04. 
Con~pirncy, S<'C' H.P.C. § lfi.O:!. 
Facilitation, ~C'C' R.P.C. § 7.0:t 
''Ff'lony" dE>fined, S('e R.P.C. § 1.07. 
Forgery, ore R.P.C. § 32.~1. 
!\lan~laughter, ~Pe R.P.(', ~ I!l.Oil. 
":\li~dC'm<'nnor'" dC'fin<'d, ~<' R.P.f". § 1.07. 
~lurdor. •co R.P.C'. § 19.02. 
Robbery, "''e R.l'.C. ch. 20. 
Rolicitntion, ~(' R.P.C. § J!'i.03. 
Theft, s<'< U.P.f'. ch. 31. 

Committee Comment 
This chapter of the Code of Criminal Procedure is revised to 

implement changes made in the Revised Penal Code. Most of the 
present limitations law is preserved, however, and this comment 
merely identifies the few changes made. 

Manslaughter as well as murder is without limitation, and this 
continues the present law with respect to murder without malice, 
Ex parte Conway, 37 S.W.2d 1017 (Tex.Crim.App.l931). (The 
pre-1927 manslaughter offense had a three-year limitation, White 
v. State, 4 Tex.Ct.App. 488 (1878), but the committee rejected 
this as too short.) 

The limitation on treason is omitted since it is no longer an 
offense under the Revised Penal Code. Counterfeiting is included 
in the definition of forgery and therefore covered by the ten-year 
limitation. 

Theft by a public servant is added to the ten-year limitation 
list as another instance of theft by a fiduciary which is easily con
cealable. The five-year limitation on theft, art. 12.01(c)(l), refers 
only to felony theft, since art. 12.01 deals only with felonies; like
wise, theft by a public servant refers only to felony thefts. 

The present law's one-year limitation on rape is expanded to cov
er all felony offenses in the new code's chapter on sexual offenses, 
since the same policy considerations apply. 

Article 12.03 ties the limitation for attempt, conspiracy, facilita
tion, and solicitation to the object offense. Otherwise the inchoate 
or complicitous offense might be barred while the object offense 
is not, thus hampering the process of plea negotiation. 
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CHAPTER THIRTEEN 

VENUE 
Article 

13.01. Offenses committed outside this State. 
13.02. Forgery. 
13.03. Perjury. 
13.04. On the boundary of two counties. 
13.05. Criminal homicide committed outside this State. 
13.06. Committed on a boundary stream. 
13.07. Injured in one county and dying in another. 
13.08. Committed on a boundary. 
13.09. Theft. 
13.10. Hindering secured creditors. 
13.11. Persons acting under authority of this State. 
13.12. On vessels. 
13.13. False imprisonment, kidnapping. 
13.14. Conspiracy. 
13.15. Bigamy. 
13.16. Rape. 
13.17. Criminal nonsupport. 
13.18. Proof of venue. 
13.19. Other offenses. 

Article 13.01. Offenses Committed Outside this State 
Offenses committed wholly or in part without this State, under cir

cumstances that give this State jurisdiction to prosecute the offender, 
may be prosecuted in any county in which the offender is found, or in 
any county in which an element of the offense occurs. 

Art. 13.02. Forgery 
Forgery may be prosecuted in any county where the writing was 

forged, or where the same was used or passed, or attempted to be 
used or passed, or deposited or placed with another person, firm, as
sociation, or corporation either for collection or credit for the account 
of any person, firm, association or corporation. All forging and utter
ing, using or passing of forged instruments in writing which concern 
or affect the title to land in this State may be prosecuted in Travis 
County, or in the county in which such land, or any part thereof, is 
situated. 

Art. 13.03. Perjury 
Perjury and aggravated perjury may be prosecuted in the county 

where committed, or in the county where the false statement is used 
or attempted to be used. 
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Art. 13.04. On the Boundary of Two Counties 
An offense committed on the boundary of any two counties, or with

in four hundred yards thereof, may be prosecuted and punished in 
either county. 

Art. 13.05. Criminal Homicide Committed Outside This State 
The offense of criminal homicide committed wholly or in part with

out this State, under circumstances that give this State jurisdiction 
to prosecute the offender, may be prosecuted in the county where the 
injury was inflicted, or in the county where the offender was locO\ted 
when he inflicted the injury, or in the county where the victim died 
or the body was found. 

Art. 13.06. Committed on a Boundary Stream 
If an offense be committed upon any river or stream, the boundary 

of this State, it may be prosecuted in the county the boundary of which 
is upon such stream or river, and the county seat of which is nearest 
the place where the offense was committed. 

Art. 13.07. Injured in One County and Dying in Another 
If a person receives an injury in one county and dies in another by 

reason of such injury, the offender may be prosecuted in the county 
where the injury was received or where the death occurred, or in the 
county where the dead body is found. 

Art. 13.08. Committed on a Boundary 
Where a river or other stream or highway is the boundary between 

two counties, any offense committed on such river, stream or high
way at a place where it is such boundary, is punishable in either coun
ty. 

Art. 13.09. Theft 
Where property is stolen in one county and carried off by the of

fender to another, the offender may be prosecuted either in the county 
where he took the property or in any other county through or into 
which he may have carried it. 

Art. 13.10. Hindering Secured Creditors 
If secured property is taken from one county and unlawfully dis

posed of in another county or state, the offender may be prosecuted 
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either in the county in which such property was disposed of, or in the 
county from which it was removed, or in the county in which the se
curity agreement is filed. 

Art. 13.11. Person Acting Under Authority of this State 
An offense committed without this State by a commissioner of 

deeds, or other officer acting under the authority of this State, under 
circumstances that give this State jurisdiction to prosecute the of
fender, may be prosecuted in any county of this State. 

Art. 13.12. On Vessels 
An offense committed on board a vessel which is at the time upon 

any navigable water within the boundaries of this State, may be 
prosecuted in any county through which the vessel is navigated in the 
course of her voyage, or in the county where the voyage commences 
or terminates. 

Art. 13.13. False Imprisonment, Kidnapping 
Venue for false imprisonment and kidnapping belongs either to 

the county in which the offense was committed, or to any county 
through, into or out of which the person falsely imprisoned or kid
napped may have been taken. 

Art. 13.14. Conspiracy 
Criminal conspiracy may be p1·osecuted in the county where the 

conspiracy was entered into, or in the county where the conspiracy 
was agreed to be executed. If a conspiracy was entered into without 
this State under circumstances that give this State jurisdiction to 
prosecute the offender, the offender may be prosecuted in the county 
where the conspiracy was agreed to be executed, or in the county 
where any one of the conspirators was found, or in Travis County. 

Art. 13.15. Bigamy 
Bigamy may be prosecuted in the county where the bigamous mar

riage occurred or in any county in this State in which the parties to 
such bigamous marriage may live or cohabit together as man and 
wife. 

Art. 13.16. Rape 
Rape may be prosecuted in the county in which it is committed, or 

in any county of the judicial district in which it is committed, or in 
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auy county of the judicial district the judge of which resides nearest 
the county seat of the county in which the offense is committed. 
When the judicial district comprises only one county, prosecutions 
may be commenced and carried on in that county, if the offense be 
committed there, or in any adjoining county. When it shall come to 
the knowledge of any district judge whose court has jurisdiction un
der this Article that rape has probably been committed, he shall im
mediately, if his court be in session, and if not in session, then, at the 
first term thereafter in any county of the district, call the attention 
of the grand jury thereto; and if the court be in session, but the 
grand jury has been discharged, he shall immediately recall said 
grand jury to investigate the accusation. Prosecution for rape shall 
take precedence in all cases in all courts; and the district courts are 
authorized and directed to change the venue in such cases whenever 
it shall be necessary to secure a speedy trial. 

Art. 13.17. Criminal Nonsupport 
Criminal nonsupport may be prosecuted in the county where the 

complaining spouse or child is residing at the time the information or 
indictment is presented. 

Art. 13.18. Proof of Venue 
In all cases mentioned in this Chapter, the indictment or informa

tion, or any proceeding in the case, may allege that the offense was 
committed in the county where the prosecution is carried on. To 
sustain the allegation of venue, it shall only be necessary to prove 
that by reason of the facts in the case, the county where such prose
cution is carried on has venue. 

Art. 13.19. Other Offenses 
If venue is not specifically stated, the proper county for the prose

cution of offenses is that in which the offense was committed. 

Art. 37 .08. Conviction of Lesser Included Offense 
(a) In a prosecution for an offense with lesser included offenses, 

the jury may find the defendant not guilty of the greater offense, 
but guilty of any lesser included offense. 

(b) A person charged as a party to the commission of a felony 
may be convicted of facilitation of the felony. 

Historical Note 

Derivation: 
New 
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Cross References 

Faci1itation, see R.P.C. § i.03. 
I .. C'SSC'l' indll'led offensf', ~C'C' art. 37.09, ns amended. 
P:nties, ~C'<:' TI.P.C'. ch. 71 snht'h. A. 

Committee Comment 
Paragraph (a) rewords slightly present art. 37.08 to employ the 

term "lesser included offense." Paragraph (b) is added to imple
ment the policy decision involved in creating the offense of facili
tation as a lesser degree of complicity, see R.P.C. § 7.03 and com
ment. 

Art. 37.09. Lesser Included Offense 
An offense is a Jesser included offense if: 

(1) it is established by proof of the same or less than all the 
facts required to establish the commission of the offense charged; 
or 

(2) it differs from the offense charged only in the respect that 
a less serious injury or risk of injury to the same person, prop
erty, or public interest suffices to establish its commission; or 

(3) it differs from the offense charged only in the respect 
that a Jess culpable mental state suffices to establish its com
mission; or 

(4) it consists of an attempt to commit the offense charged 
or an otherwise included offense. 

Derivation: 
Ill.~tat.Ann. ch. 38, § 2-9 
Model P.C. § 1.07(4) 

Histol"ical Note 

Cross References 

Conviction of lesser incltHk<l offC'nse, sec art. 37.08, as amended. 
Culpable mental stnte~ .. o.:e(' R.P.C'. § 6.05. 
"Element of offense" Uefincd, sc<' R.P.C. § 1.07. 

Committee Comment 
In view of the increased number of offenses with lesser included 

offenses created by the Revised Penal Code, the list of these of
fenses in art. 37.09 is no longer accurate or comprehensive. Rather 
than list all offenses which include lesser offenses, this article 
functionally defines the concept of lesser included offense. 

This definition does not change existing law, but rather articu
lates a complete statement of principles which can be inferred from 
the examples in present art. 37.09 and which have been developed 
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in case law. In Tomlin v. State, 233 S.W.2d 303, 304 (Tex.Crim. 
App.l950), for example, the Court of Criminal Appeals defined 
roughly the concept of lesser included offense. 

[W]here the offense charged is not within the pro
visions of said Article [37.09] C.C.P., in order to warrant a 
conviction for a lesser offense than that charged in an indict
ment, it is necessary that every constituent element of the 
lesser offense be alleged in the indictment, and that there be 
no repugnancy between the constituent elements of the lesser 
offense and those of the offense charged. 

Subdivision (1) of this revised art. 37.09 states the concept in 
terms of the proof of facts necessary to establish the greater of
fense also establishing the lesser offense. Therefore, in the new 
code, proof of aggravated perjury includes proof of perjury since 
aggravated perjury is defined as perjury plus two additional ele
ments. The same is true of robbery and aggravated robbery. and 
a completed theft or felony is a lesser included offense of bur
glary. 

Subdivision (2) defines as lesser included offenses those which 
differ from the greater offense only in the seriousness of the 
injury or risk of injury involved. For example, assault is included 
in aggravated assault, and both are included in murder and man
slaughter. Compensation for past official behavior is included in 
bribery, since both involve the illicit offer or acceptance of benefits 
in order to corrupt public servants, but the risk of injury to the pub
lic interest is less serious in the former case. 

Subdivision (3) refers to offenses which differ from a greater 
offense in that the actor's mental state is less culpable. For ex
ample, reckless damage or destruction of property is included in 
criminal mischief, the difference between the two offenses being 
whether the damage is caused recklessly or intentionally. Criminal
ly negligent homicide is included in manslaughter, and both in 
murder, the nature of the offense depending on whether the actor 
killed intentionally or knowingly, recklessly, or with criminal negli
gence. 

Subdivision (4) follows present law in designating attempt a 
lesser included offense of the offense attempted. In addition, an 
attempt to commit a lesser included offense is itself a lesser includ
ed offense. For example, since rape is included in aggravated rape, 
attempted rape is also included in aggravated rape. 

This revised article does not change present law on the issue of 
whether the jury must be charged on a .Jesser included offense. 
Generally speaking, defendant is not entitled to a charge on lesser 
included offenses unless there is evidence raising the issue that the 
defendant, if guilty at all, is guilty only of a lesser included offense, 
e. g., Smith v. State, 411 S.W.2d 548 (Tex.Crim.App.1967); Day
wood v. State, 248 S.W.2d 479 (Tex.Crim.App.1952). 
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DISPOSITION AND CROSS REFERENCE 
TABLES 

TABLE 1 

PENAL CODE TO REVISED PENAL CODE 
Showing the diNJ)O.Sifio11 of each article compiled in rcrnon's Te.ras Penal 

Code. 

Penal Revised Penal Revised 
Code Penal Code Code Penal Code 
Articles Sections Articles Sections 

1 _______________ . _ .1.02 G2-G4 . . . . . . _ .. 12.4~ 
2 ------------------------ --- _1.02 fi5 ---- _7.01, 7.0:? 
3 ------------------·---- _____ 1.03 GH __ 7.02 
4 ---------------------------- _1.0~ 67 ---- __ 7.02, 7.03 
5 -------------------- _1.0~ (]8 ________ 6,07, 7.02 
6 ---------------------------- _1.03 69 -------- _7.02 
7 ------------------ __ 1.05 70 ..... 7.02, 7.03, 15.02 
8 ---------------------------- _1.05 71 -------------- 7.02 
9 ---------------------------- _2.01 72 - ----------- _7.01, 7.02 

10 ---------------------------- _1.03 73 ------------------- _6.07, 7.02, 8.02 
11 ________________________ Omitted 74 ________________________ Omitted 
12 _ ---------- __ .... ____________ 8.02 75 _____________ ..... ____ ._Omitted 
13-18 ______________________ Omitted 76 ___________ 7.0~ 

19 ---------------------------- _1,07 77 ----------------------- _38.00 
20 -------------------- _l.Ofi 78 Omitte-tl 
21 __________ .. ________ .. _ _ _ _ _1.05 79 _ _ _ _ _ _ _ _ _ _ _ _ _ 3-~.o;, 
22-28 __________________________ 1.07 80 _7.0{ 
29 ______ . __________ .. _ _ _ _ __ __ _1.0-1 81 _______ . _ _ _ Omitted 
30 ____ ...... _____ .. __ .. ______ 8.06 82 . _ Hepealed 
31 __ .. _____ .. _ __ _ ____ 12.46 8.~-85 _Omitted 
32 --------------- --- 8.04 86 - - - -31.03, 39.01 
3.3 ---------------------- 7.02 87 ----- . - _15.01, 31.03, 39.01 
34 _ .. ________ .. _______ .... ____ 8.01 88 ___ Omittorl 
35 ------ --------- ------ ---- -8.01 89 -- -- - --- - _15.01, 31.03, 39.01 
36 8.03 90 -- _15.01, 31.03, 39.01 
37 :::::::::::::::::::::::::::::9.22 fll ------ ---- __ 31.03, 39.01 
38 ------------------- ---- ____ 804 9? ___ 1.07 
39 _________________________ 6.01, u.04 93 39.01 
40 ------------------------- 8.02 94 ______ 39.01 
41 _____________________________ 8.02 95 _31.03. 39.01 
42-44 -------------------- 6.07 96 31.03, 39.01 
45 ----------------------- 2.05 97 _________ Hepcalcd 
4G ________________________ 2.03, 2.0-! 98-107 ____ Transfer 
47 ______________________ 12.02-12.04 107A-107D _________ _ __ Repealed 
48 ----------------- ... _____ 12.05 107E _________ Transfer 
49 __ .. __ __ _ _ _ _ _ _ __ __ __ 12.05 107F _ _ _ 31.03, 37 .02, 39.01 
50 _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _____ _ Omitted 108 _ _ _ _ Transf<'r 
51 ____________________________ 12.05 108A-108D __ _Transfer 
ri2 ___________ .. _________ .. ____ 12.04 109 Omitted 
53-60 _______ .. _____________ Omitted 110 ____________ .. _31.03, 39.01 
(]1 _ .... _______________ ........ 12.44 111 ____ .. ____ .. __ .. __ _ _ Transfer 
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~nn _ ___ ____ _ __ _ _ _ ___ Transfer :3:19 ::n.1n 
:100 __ Hepealerl :JilO _ _ _ _ _ _ _ _ _ _ _ 37.10 
:101 ____________ _ __ llcpcalPd :lGl _______________ 37.0~l. :~7.10 
:lOla _ _ _ _ _ _ _ _ _ _ _ _ _ Tran:::fer 302 Trangf~·r 

:~Oll>-~Old ___________ _ __ HepC'aled 3f'J3 ------------------ _Transfer 
::n:! ____________________ 37.02, :n.oa 3G4 __ __ _ ___ ___ _ ~7.1o 

:{u:1 _____________________ 37.02, 37.03 :105 _______________________ 31.03, H~UJl 
:{04 _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ ___ 37.07 3GG _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _15.01, :n.o:{ 
:m;; ------------------- :ri.Ol 3G7 _ ·--------- ------------ OmittPd 
:!Oii-308 _ ______ _ __ _ __ _ _ _ _ _ _ :n.o:~ 3GS-371 _____________________ Tran~fer 
:;on __________ 6.07, 19.03,19.04, 37.0:!-.0-t 372 __________________ :w.o.~ 

:no ____________________________ :n.o2 373 __ Transf<'l" 

:n1 ---------- 37.01 374 --------------- Transfl•r 
:n:.! _ ________ _ __ ___ _ _____ Omittc<l 375 __ _ __ _ _ _ _ __ Omitt<>,l 

~1~ --------------- __ :t7.02 37G-378 Tram:fpr 
:l1 -l _________________________ Omitted 370 _ _ _ _ _ _ _ _ _ _ _ _ _ TransfL•r 
:n;J ____________________________ 7.02 380 _ _ _ _ _ Transfl·r 
:an ___________________________ 3G.05 380a ________________________ Transf<>r 
317 ___________________________ 38.08 381 _ _ _ _ _ __ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _3U.Ol 
:118 ___________________________ 38.08 382 ______________________ . 3U.Ol 
~18a ________________ 38.05, 38.07, 38.0S 383 _________________________ Transf<•r 
319 _______________________ 38.07, 38.08 383a _ _ ________________ TransfN 
~20-322 ________________________ 38.08 384 ---------------------- Tran~fPr 

3~3 -------------------------- __ 39.Ql 385-387 ---------------------- .. 30.01 
;;~4 ________ ------------ ________ 39.01 388--403 _____________________ Transfer 
:!~5 _________________________ Omitted 40-1---406 ___________________ Repealed 
326 _______________________ 38.07, 38.10 407 _________________________ Transfl•r 
3~7 ______________________ 38.07, 38.10 408 _________________________ Transfer 
328-330 ____________________ 7.02, 38.07 40!) ______________________ 28.02, 28.03 
331-333a ___ ----- __________ 20.02, 25.03 410 ________________________ Transfer 

334 --------------------- __ 25.03, 38.08 411 --------------------------- .39.Ql 
335 --------------------------- _38.05 412 ----------------------- . - _39.01 
~3G _______ --------- _________ Omitted 41~ ________________________ Transf<'r 
337 ____________________________ 15.01 414 ------------------------- .39.01 
338 ____________________________ 38.o:J 414a -------------------- .Transfer 
339 ---------------------- ______ 38.03 414b _ _ __ _ __ ___ ____ __ _ _ Tran'fl'r 
340 _____ ----- _____________ 22.Q1, 36.03 415 _ _ _ _ _ _ ___ _ _ _ _ _ _ _ _ _ _ _ _ .1!l.01 
:141 _____________ -------- __ 38.03, 38.04 416 _______________________ .Transfer 
342 ___________ ------- _______ Omitted -!17 ________________________ Transfer 
:143 ________________________ Omitted 418 _________________________ . __ 39.01 
:H-t __________ ---------- ________ 38.01 419 _________________________ Omitted 
34;) -------------------- ________ 38.01 41Da ______________________ . Hepealed 
346 ______ -------- _______________ 1.07 41flb _______________ TransfL'r 

347 ---------------------------- _1.07 4~0 ----------- -. 39.01 
348 ---------------------- ___ Omitted 421 _ _ __ ___ _ ______________ Transfpr 
349 _________________ 22.Ql, 22.02, 3U.O~ 422 ____________ __39.01 
350-352 _____________________ Transfer 422a _______________________ RppealNl 
353 ______________________ 22.01, 39.02 422b _______________________ _Transfl'r 
353a ___________________________ 38.07 423 _______________ _ __ :m.01 
353b ------------------- __ 15.01, 38.07 424 ________________________ Rep<•aled 
353c ________________________ Transfer 425-427 -------------- _Transfer 
353d _______ --------- ______ 15.01, 38.07 427u _______________________ Hrpeale.l 

481 



PROPOSED PENAL CODE-APPENDIX A 

Penal Revloed Penal Revised 
Code Penal Code Code Penal Code 
Articlea Sectlo01 Articles Sections 
42Th _______________________ Transfer 484 _________________ 46.00 
427c _ _ __________________ Repealed 485 __ _ ______________ 42.01, 4G.!l'2 
427c-1 ____________________ Transfer 486 ____________________________ 46.0~ 
428 __________________________ 38.06 487 _________________________ Omittt•d 

429 - ------------------- _37.11, 37.12 488 --------------------------- _46.0'2 
430 ---------------------- ______ 38.12 489------------------- ____ 46.03, 46.04 
431-438 _____________________ Transfer 489a _____________ --------- _Rep<'alod 
43Sa __________________ Repealed 489b _________________________ _4tl.O:{ 
438b __________ Repealed 489c ___________________________ 4G.O~ 

438c --------------------- _37.10 489d -------------------------- _46.0.'\ 
438d -------------------- _37.10 490 --------------------------- _2:\.0t 
4:l!l _ __ _ _ _ _ _ _ _ _ _ _ _____ 42.01, 42.02 490a ___________________________ 25.()1 

440 ------------------------- _36.03 491 ------------------------- _25.111 
441 _________________________ 36.03 492 ________________ Repealt•<l 
442-446 ___________________ 38.06, 38.07 493 ________________ ------ _ .RI'JK'Rlo<l 
447 ___________________________ .36.03 494 _________________________ Omith•<l 

448 --------------------------- _36.03 495 ----------------------- _21;,0~ 
449 ______________________ 42.01, 42.00 496 ___________ ------------ _RopealP<l 
450 _______________________ 22.01, 42.01 497 ________________________ Rept>nlocl 
451 _________________________ .42.01 498-509 _____________________ OmittNI 

452 ------------------ __ 15.01, 42.01 51()-.512 ----------------------- _43.04 
453 ------------------------ _ _42.04 513 ------------ _____ 43.21, 43.22, 43.24 
454 -------------------------- .42.04 514 - ---------------------------43.04 
454a-434o ___________________ Omitted 515 ___________________ 7.02, 7.03, ·IR04 
4o4•1 ________________________ .42.05 516 ____________________________ 43.04 
4o4e _____________________ 20.02, 22.01 517 _________________________ Omitted 
4i'i4f _______________________ Omitted 518 _________________________ Omittc•d 
4i>4g _ __ ___________________ Omitted 519 _______________________ 43.03, 4:!.114 

4!\!\ -- --- --------- ------ _15.01, 42.00 520 - - - - - -- - - - - - - - -- - -- ---- -- - - -- 1.0-1 
4:i6 ________________________ _ 42.02 521 _________________ ________ Omitt~d 

457 ------------------ _36.03, 42.02 522 -------------------------- _ _43.04 
4i>8-4G3 ___________________ 38.06, 42.00 523 _________________________ OmittPcl 
464 _________________________ _42.00 524 ___________ 21.()4-21.06, 21.10, 21.11 
46fi ----------------- ___ 42.01, 42.00 525 ----------------- ______ 43.03, 43.04 
466 ------------ --.42.00 526 ----------------- _____ 21.08, 43.24 
4fJ6a _____________________ 7.02, 42.01 527 _________________ 43.21, 43.22, 43.23 
467 _ __ _________________ 15.01, 42.00 527a _______________________ Repealed 
468 ________________ 7.01, 7.02, 42.02 o27b _______________________ ReJK'al"'l 

469 - - -- ------------------- _7.02, 42.02 528 ---------------------- _28.03, 42.09 
470 __________________________ 7.04 528a ___________________________ 42.09 
471 _________________________ Omitted 529 ___________________ 31.03, 42.10 
472 __________________________ 42.04 530 _________________________ Transfer 
472a __________________________ _ 42.03 5at ______ ________ Transfer 
473 _ __ _ _ _ _ _ _ _ _ _ _ _ _ ________ 42.01 iJ32 ____________________ Repealed 
474 _____________ 42.01, 42.03, 42.05 533 ________________________ Repealed 
475 __ _ _ _ _ _ _ _ _ _ _ _ _ _ __ _ __ . 42.01 534 _________________________ Owitterl 
47!)a _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 42.01 534a ________________________ Omitt<:'cl 

476 -----------------------.42.07 534b -------------------------- _43.24 
477 ------------------------ _42.08 535 -------------- ______________ 25.03 
478 _______________________ Omitted 535a ________________________ Omitted 

47!J ------------------------ _30.03 535b -------------------------- _15.01 
480 --------------------.42.01 rJ35e ------- ____________________ 21.11 
480u ________________________ .42.01 535d _____________________ 15.01, 21.11 
481 _________________________ Omitted 53~559a ____________________ Repealed 

482 -------------------------.42.01 560 --------------------------- _32.45 
482a ____________________ 30.03, 42.01 561-564 _____________ .. ______ Transfer 

483 ------------------------ ___ _46.02 565 ---------------- .. ----- ______ 32.35 
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DISPOSITION TABLE 

Penal 
Code 
Articles 
!iGG ____ _ 
G67 _ _ _ ________ _ 
riG7a __________ _ 

!l67h ----------
5G8-570b ---------
571 
!i7la 
!l72-580b ---- - --- - -
!i81-58G ___________ _ 
:187 
:i88-.5D8 ___ _ 
:lD!) 
000 
fi01 

Revised 
Penal Code 

Sections 
Tran~fl'l' 

-- _;~].03, 3::!.-l:i 
Heprall'd 

_31.03, ~1.0:>, :l:!.H 
__ Tran~fpr 
Tran~fpr 

Tran~fpr 

__ Transft·r 
_ TransfPr 
HPpl'alPcl 
TransfPr 
RPil<':lll'cl 

__ HC'peal('d 
Tran~fpr 

()02 --------------- _2:1.07 
fi02A _ _ _ _ _ _ _ _ _ _ _ _ _ 2:1.07 

Cl03 -------------- .1.04; C.C.P. 1.1.27 
G04 -------------- ________ Omitt<'<l 
r.lJ:i ------------------- __ C.C.P. 38.11 
GOG _ __ _ ________ _ _ _ ____ Omitted 

60Ga _ ------------ _Transfer 
r.G7 _____________________ C.C.P. 14.01 
607(2) ___________________ CC.P. 14.01 
607(3) ___________________ C.C.P. H.O! 
007(4) ____________________ C.C.P. 14.01 

007(5) --------------- ----- ___ 31.03 
007(6) ------------ __ 47.0:! 
607(7) _ _ _ _ _ _ _ _ _ _ _ _ _______ Omitted 
607(8) ______________ _Omittl'<l 

607(9) -------------- - - - - - - - -- - --43.02 
607(10) __________________ C.C.P. H.01 

607(11) -------- -- - --- - - - - 25.07 
607(12) ____ Omi ttod 
607(13) _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ Omitted 

607(14) -------- --- --43.02, 43.0:1 
607(15) ------------------------- 43.ll2 
607(16) ------------- _21.07, 21.08, 43.02 
607(17) - - -43.02 
607(18) ------------- 43.03, 43.0·1 
607(19) ------------ - _7.02 
607(20) - ---------- - - - -43.01 
G07(21) -------------- __ OmittPd 
G07a _ 4:1112 
GOB __ __ _ _ _ __ _ _ _OmittPcl 
609 _ __ _ __ _ _ _ _ .. _('.C.P. H.m 
010-612 ----- - - - - .. 
013 --------------
014 . --------------
614a 
614b 

___ Omitt<_>cl 
_42.11 

()mittecl 
_UppcalPcl 
_OmittPd 

614-1-614-17 _ _ _ _ _ _ __ . Transf<'r 
614-17a-614-17c ____ . __ Trnnsf<•r 

615-618 ----------- ---- 47.0~ 
()19 -----------------47.02, 47.04, 47.01! 
620 ------------------ ___ 47.03-47.00 
621 ______________________ 47.05, H.OG 
f.i22 ______________________ Omitted 

Penal 
Code 
Articles 
G23 
112-t 
112:-l 
D2G-G30 
G31 
n:l2 
ti.:tl 
n~-t 
(i:-~!i 

G~H __ 
fi37 
n:~s 

G3D 
t1-l0 
1)-l] 

ti-42 
G-t~a 

(i-l::!h 
G.!2c 
1>43 
G.J3a 
fi-4-4 
1)4.) 

li4() 
li-tGJ. 

Ci-47 
O.JS 
G48-1 
G-48-2 
()49 
GoO 
G::il 
G::l::! 

Gfl3 
G~-! 

(j!ji:j

G;):la 
G::l:ih 
G3G-GG4 

Revised 
Penal Code 

Sections 
_ __ 47.03, 47.0G 

47.02 
47.0:~-47.0G 

- __ 7.03, 47.0~-47.00 

______ Omitted 
_ OmittPd 

C.C.P. ch. 18 
... RC$. 4G07 

OmittP<l 
_________ C'.C.P. Ch. 18 

C.C.P. 18 .• 31 
_. C.C.P. 18.31 

47.07 
_39.01 

------- ____ 30.01 
Omitted 
--47.06 

---. 47.02--!7.0;) 
________________ _47.03--47.0G 

_47.02 
_47.0:! 

_Otnittc'd 
47.01 

_47.02-47.0-! 
--- 47.02--!7.04 

------17.03, 47.04 
.47.03, 47.0-l 

-------------- 47.03, 47.0-1 
--------.--.47.03, 47.04 

---7.02, 7.03 
_47.oa, 47.0-1 

------------- _47.02 
--------.-- _47.07 

7.03, 47.03-47.0fi, -!7.07 
lll'JJealecl 

-47.03, 47.04 
---. 47.03, 47.04 

GG:; 
GGG-1-GGG-G7 
GG7-1-GG7-33 

____ Omitte11 
_OmittC'd 

Ch. 47 
_________ Repealed 

_______ Transfer 
________ TransfPr 

(ifJB-GfJ-l _ 
(if);) 

(if)(j 

nnna 
tlfl7-GD8a 
GD8b 

_RepC'aletl 
_OmittNl 
•rransfl•r 
Transf('r 

_________ Repealed 
___ llepcalcil 

n~Sl·, Rl'es. 1-7, 1-l, l::i Transfer 
IinSe, Sees. 8-13 _______ C.C.P. ch.l7A 
G98d, Sees. 1-7, 13, 14 ________ Transfer 
G98d, Sees. 7-12 ________ C.C.P. ch. 17A 
GD9 _ _ _ _ _ _ _ _ _ _ _ _ _ _ Transfer 
700 ________________________ Repealed 
700a __________ Repealed 
700b _ _ _ _ _ _ _ _ _ _ _ _Transfer 
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PROPOSED PENAL CODE-APPENDIX A 

Penal Revised 
Code Penal Code 
Articles Sections 
701 ____ ... _ _ _ _ _ _ _ _ Transfer 
70la _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ Transft•r 
70th _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _Transfer 
702 ___________________ ... __ Transfer 
70.1 _ Omitte<l 
704 _______________________ Transfer 
7C)r,-705b _ _ _ _ _ ___ Rc>pealed 
70~lr-1 __ Transfer 
'iO!;c _ _ _ _ _ _ _ _ RepealC'd 
;or)(l _______________ Transfer 
700---700 _______________ Repealed 
71(}--713a _______________ Transfer 
714-710 ___ Transfer 
717 ________________________ He!X'alod 

718 ----------------- . 32.42 
719--71!1b _ _ ___________ ... ____ Transfer 
719<'-1 _____________________ Transfer 
719d _______________________ Transfer 
719e _______________ Transfer 
720--72!"ia _ _ _ ______________ RC'pealed 

725b-72fld _____ ----------- ____ Ch. 48 
72G ______________ Ilo!X'alod 
72H--1 ______________________ Transfpr 
726-:! ______________________ Transfer 
726a-726c _________ ... ________ Repeall'd 
72Gd ____________________ Ch. 48 
727 -734h ____________________ Transfer 
73il-i38a ___________________ Hopealed 
7:~!) _________________ Transfer 
740-742c ________________ Transfer 
H3-7 44b ____________________ Transfer 
745-751a ____________________ Transfer 
752-7!'l2c _______________ Transfer 
753-754c ________________ Transfer 
755-7!l8a ____________________ Transfrr 
75!l-7G2a ___________________ Repealed 
763-775 _____________________ Transfer 
776 ________________________ Re!X'alod 
777 ______________________ Repealed 
778 _______________________ Transfer 
'i78n ______________________ Transft>r 
77!l-781a ____________________ Transfer 
782-782d __________________ Tran:-;f('r 

78.1 --------------------- _42.03 
78-1 -- -------------------- 42.03 
784a-1-784a-3 _____________ Transfer 
78!) ------------------------ _42.03. 
780 . _ . ___________________ Transft'r 

787 --------------------- _42.03 
788 --------------------- _42.03 
789 _____________________ Repealed 
700 _________________________ Transfer 

701 - - - - - - - - - ----- -- - --- - - - - - -9.21 
702 ___________ ------------Transfer 
793 __________________ Hepealed 
794 ______________________ Hepealed 
795-797b ____________________ Transfer 

Penal Revised 
Code Penal Code 
Articles Sections 
798-799a _________________ Transf~r 
800 ______________ Omitted 
801 _________________ Trnnsft·r 
80'2 __________________ Transft'r 
802a _______________________ Repeale,J 
802a-1 ___________________ 6.07, 8.03 
802b _____________________ Tran~f••r 
80!!o _ _ _ ______ 6.07. 8.0:1 
S02d-802f ___________________ Tran~ff'r 
81la _______ C.C.P. 14.03 
SO.'ia ____________________ Transfer 
803h ______________________ Transfer 
804-806 __________________ Transfer 
807 _ _ _ _________________ Hepealed 
807a _ _ ______ -------- ____ Transfer 
807b ______________________ Transf<•r 
808 ________________________ Transft.•r 
809 ________________________ Transf~r 
810 ________________________ Repenl<•d 
811-817 _____________________ Transfer 
818-820 ____________________ Hepealo•l 
821 ________________ Transf<•r 
82la _______________ Transfr-r 
822 __________ ------------- _ Trnnsfl•r 
823-825 ____________________ He!X'nli•d 
82G-827a ___________________ Transfer 
827a-1 ____________________ Repealed 
827n-2-827a-6 _____________ Transfrr 
827aa _______ ----------- ____ Transf<•r 
827b _______________________ Transfer 
827c _______________________ Transft•r 
827c-l _____________________ Transfcr 
827d _ _ ___________________ Transfer 
827e _______________________ Transfer 
827l'--1 ____________________ Transfer 
827!, Sees. 1, 3-4a ___________ Transft•r 
827f, Sec. 2 ___________ C.C.P. art. H.03 
827g _______ ----------- ____ Trnnsf~·r 
828-&10 ____________________ Hepeale<l 

831 --------------------------- _39.01 
832 -- ------------------------ __ 39.01 
833 ________________________ Transfer 
&14-835a ___________________ Hepealed 
836-8-ISa ____________________ Transf~r 
849-855 ____________________ Trans!~r 

856 -------------------- _______ 30.03 
8:.7 _______________________ _42.03 

858 - ------------------------- _30.03 
859 ------------------------- ___ 28.03 
860 ________ -------- _________ Omitted 
861 ______________________ 30.03, 42.01 
861a _______________________ Transfer 
861b _______________________ Transfer 

862 --------------------------- _28.0.1 
803 - -------------------------- _16.ol 
864 -------------------- __ 28.03, 31.03 
865-800 _____________________ Transf~r 
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DISPOSITION TABLE 

Penal 
Code 

Revised Penal Revised 
Penal Code Penal Code Code 

Articles Sections 
900-D78n-2 __ Transfer 
!l7So _ _ _ _ Ch 31 
n79-D90 _ _ _ _ _ _ 3:2.~1 
!191 ---------- ---- _7.02, 32.~1 
992 - - --- - -- - -- -32.21 
093 ---- ----------- -- - ------8.02, 32.21 
094 _______________ Repeal eel 
!)95 -- - -- -- - -32.21 
!)96 .32.21 
!J97 ___________ __16.01 

098 -- -- - -- - -- -- - -32.~1 
099 ___________________ Omitted 

1000 ---------- _32.46 
1001 ------ -- ---- - -- - -32.46 
1002 ________________ 32.21, 32.47, 37.10 
100;{ ------------- _32.46 
1004 - - -- ------ - -32.21 
1005 _ell. 3 
1006-1008 ____ _________ _ 32 21 

1009 --------------------- ---- _1.04 
1010 --------------------- 32.21 
1(111 ___________ _ ____ Omitted 

1012 ------------------ 32.:.!1 
1013 ---------- --------------- _32.21 
1014 __ lG.Ol 
1015 ---------- ______ 31.03 
1016 _ _ __ _ __ _ __ __ _ _ __ _ __ _ __ Omitted 

1017 ------------------ -- ____ 32.21 
1018-1025 __________________ Repealed 

1026 -------------------------- _32.21 
1027 ________________________ Transf,!r 
J027a ___________ ____________ Transfer 
1028 _________________ _______ Transfer 
1029 ________________________ Tran~fer 

1030 -------------------------- _32.42 
1031-1036 ___________________ Transfer 

1037 -------------------------- _32.42 
1038-1040 ___________________ Transfer 

10~1 --------- ---------------- 39.01 
10~2 --------------- _31.03 
10~2a _______________________ Repealed 
1042:b __________________ _____ Transfer 
1043 ________________________ Transfer 

1044 -------------------------- _32.42 
1045 ------------------------ _32.42 
1046-1049 ___________________ Transfer 

1050 --------- ------------- ___ 32.42 
1051 --------------------- _15.01, 32.42 
1052 ----------------- _39.01 
1053 -------------------------- _32.42 
105-1 ________________ ________ Transfer 
1055 ________________ ________ Transfer 

1056 -------------------------- _31.04 
1057 -------------------------- _31.03 
1057a-1057d _________________ Transfer 
1058-106Ga _ _ _ _ _ _ _ __ Repealed 
1067-1070 _ _ _ _ Transfrr 

Articles 
1071-1083 
1083a 
108-!-1003 
10f)4 
10!1:-i 
10!)() -
10D7 
1008 
]()!)!) 

Jl()() 

1101-JIOG 
110Ga 
1107 -
1108 
1100-1111 
1111a 
1111a-1 
lllla 
1111b -
1111e 
llllc-1 

Sections 
__________ _ Repealed 

_RPJH'fil<.'d 
__ Transf<.'r 

-22.01, 22.00, 42.01 
- - - -- - - - - _13.02, 22.00, 42.01 

_ _ _ _ _ _ _ _ _ _ _ __ 22.0G, 42.(~7 
____ Omitte1I 

__ Ch. n 
--- _22.01. 22.0(j 

Omitteti 
__________ Transft'r 

____ 32.-t:! 
__ Transf<'r 

32.4~ 
_____ Transf('r 

_Repealed 
___ TrnnsfPr 
___ Repealt-(l 

- - - -- - - --- --- --28.03, 31.08 
_7.02, 32.21, 39.01 

_________ . Transfpr 
1112' _ _ _ _ _ _ _ _ _ _ _ ______ TransfPi' 
111 :2a _______________ _ ltPpealPt I 
lll~h _ Transf<'r 
111:~-1115 __ Ht~ppal<'(l 
11111 _ _ __ _____ _ _ __ _ _ _ _ Tran~ft•r 

1117 --- - - -- ---- - --- --- - - - --31.0:: 
1117a 
1118-1121 
1122 
1123 

___ Transfpr 
- _37.03 

_ Transff'r 
----- _32.21 

1124-112Ga _____________ TransfC'r 
112fl-1129 _______ _ Repe-aled 
112\Ja _ _ _ Reppaled 
1130 _Repealed 
11~1 __ Trunsfl'r 
1132-1136a-9 _____________ .Repealed 
1137 ________________________ Transft>r 
1137a _______________ RPpealed 
1137b _ _ _ _ _ _ _ _ _ ___ Tranefer 
11371J--1 ____________________ Transfpr 
1137c ______________________ Hepealed 
J137d ______________________ Rcpeale<l 

1137e ------------------------ _31.0~ 
1137<>--1 ---------------------- _31.01 
1137f -------------- _____ 28.03. 28.0< 
11~7g ___________________ Ch. :11 
113711 ____________________ Transff'r 
1137i ______________________ Repeale<l 
ll37i-1 ____________________ Transfpr 

1137.i -- ------------ ________ 7.02, 31.0:{ 
ll37k, Sees. 1-4 _____________ Transfer 
11371-11371-6 ____________ ___ Repealetl 
11371-10 ___________ Transfer 
1137m ______________ Repeale1l 
1137n _____________ Transf<'r 
1137o ___ Tran~fer 
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Penal 
Code 
Articles 
1137p 
1137q 
11~8 

1139 
1140 
1141 
1142 
1143 
1144 

PROPOSED PENAL CODE-APPENDIX A 

Revised Penal Revlaetl 
Penal Code Code Penal Code 

Soctlona Arlicloo Soctloas 
__ Repealed L.."'O __________________________ Cb_ 19 

- -32.42 1201 --- -------------- - _19.01 
22.01 1202 - - - - - -- - - - - - - - - - 6.07, 19.01 

-- _22.Ql, 22.02 1203 ---------------- _6.()7, 19.02-19.().1 
__________ 22.01, 22.02 120ol _______________________ Omitted 
- -- -- - - - - _15.ot, 22.01 1205 ----- - - - -- - - - - _1.07 

__ Cb. 9 1206 6.07, 19.01 
___________ 0.31 1207 ___ ___ _ _ _ _ ____ D.32 

------------ _22.01 1208-1211----------------- __ 11.22 
114ri _________________________ 22.Ql 1212 _ _ _ _ _ _ _ _ __ 9.22, 9.51, D.5-1 
1146 
lHGa _ 
1147-1149 
1]!'1() 

1t.'i1 

- - - - - - - -- -22.01, 22.06, 4~.01 1213 - - . - - - - - - - - - -- - -- - - - - . -0.22 
-- _22.01, 22.03 1214 ----------- _9.22, 9.51, 9.52 

_22.0~ 1215 ___________________ 9.22, 9.51, 9.5:! 
_____ __ Transfer 1216 ________________________ 9.22, 9.51 

-22.02 1217 - - -- --- - - ---- - ------- - - -- - - -9-51 
1152-1155 _ _ _ _ _ _ _ _ _ _ _ __Repealed 1218 _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 9.22 
1156 ___ Omitted 1219 ________________________ 9.32, !l.33 
1157 _______________ 22.01, 22.02, 22.06, 1220 ________________________ Omitted 

39.01, 39.02 1221 - -- - - - - - - -- -- - - - - --- -0.32 
1158 -- - - - - - --- -22.ot, 22.02, 39.01, 39.02 1222 - - --- - - - - - - - - - - 9.54 
1159 ________________ 15.01, 22.01, 22.0'2 1223 _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _Omitted 
1160 - - - - -- -- - - -- - _15.01, 19.02 1224 - - -- - - - - - - - - - - -9.32, 9.44 
1160a _____________________ 15.ot, 19.02 1225 _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 9.32, 9.33 
1161 _____ ---------------- ______ 46.01 1227 ________________________ Omitted 
1162 --- ----------------- _15.ot, 21.02 1228 --- _6.01, 6.().1 
1163 _________________ . ____ 15.01, 29.02 1229 _ •.. ________ . ____ . _6.0ol, 0.61-9.63 
1164 ----------- _____ 15.01, 22.01, 22.02 1230 -------------------------- _19.().1 
1165 - - - - - - - - ---- ---- -- - -- -- -- - _15.01 1231 - ----- - - -- ---- - - -- - - - - - - -- _19.0! 
1166 ------------------- ------ _22.02 1232 ---------- ---- __ 6.05 
1167 --------------------- _22.ot, 22.02 1233 ------------------- _6.05 
11G7a _____ -------------- ____ Transfer 1234 _________ 19.().1 
1168 - - - - - - -- --------- -- ----- 22.02 1235 - -- - --- - -- - - - --- - - - - -- - - -- _19.().1 
116!)-1172 ---------------- 20.02 1236 ____________ 6.07, 19.04 
1113 --------------------------- 9.03 1237-1239 -------------------- __ 19.04 
1174 ___________________________ 20.02 1240 ________________________ Omitted 

1175 ---------------------- _30.02 1241 -------------------- __ 19.02-19.04 
1176 -------------------------- _30.02 1242 ------------------- ________ 19.04 
117Ga __________________ .Transfer 1243 ___________________________ 19.().1 
1177 _______________ 20.01, 20.02, 25.03 1244-1255 __________________ .Repealed 
ll77n _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 20.01 12ii6 ______________________ 19.02, 19.03 

1178 ------------------------ ___ 20.01 1257 ------------------- __ 19.02, 19.0.1 
1170 _ _ _ _ _ _ _ _ _ _ ___ _ ___ 20.02, 43.0~ 1257a _ _ _ _ ____ Omitted 
1180-1182 _____________ 20.02, 43.or. 1257b _______________________ Omitted 
1183-1186 ___________ 21.02, 21.03, 21.00 1257c __________________________ 19.03 
1187 _ __ ________ _ __ ___ _ _ -~1.01 1258 ________________________ Omitted 
llRS ------------------- ___ 8.06 1259 __________________ 19.02-.0ol, 22.02 
1180 __________ 21.02, 21.03, ~1.00 1260--- __________ 6.07, 19.02-.().1 
1100 ________________ 15.01, 21.0'2 12GOa _ .. ____________ 19.02, 22.01, 22.02 
I!n1 _______________________ 25.04 1261-1264 ___________________ Repealed 
1Hl2 __________________ 7.02, 7.03 1265 . ____________________ 15.ot, 22.06 

Jl!l:l - - - - - -- - -- -- ---- ----- _15.01, 25.04 1266 - -------- - --- - --- - -- -- 15.01, 22.00 
1194 _____________________ Cb. 19 1267 ------- ____________________ 22.06 

1105 --------------------- ____ 25.04 1268 ------------ ____ 15.01, 22.06, 31.03 
119G ________________ 25.04 1268a _______________ 15.ot, 22.06, 31.03 
1197 ___________________________ 15.01 1269 ________________________ Omitted 
1108 _________________ 15.01 1269a ______________________ Repealed 
1109 _ _ _ _ _ __ _ __ __ _______ __ _ _ _6.o7 1270 ________________________ Omitted 
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DISPOSITION TABLE 

Penal 
Code 
Articles 

Revised 
Penal Code 

Sections 
1271 -- --- --- -- -- - - - -- ---- - -32.21 
1272-1294 _____________ _______ Omitted 

1295 - - -- ------ - - -42.07 
1296 ----------------------- -42.07 
1297 ______________ . _____ . ___ Omitt(>d 
1298 _____ 31.03, 38.1~ 

1299 ---- . - - -- - - _7.02, 37_02, 37.03, 37.08 
1300 -----------------7.02, 15.02, 31.0:l 
1301 - ----- -- - - - - - -- - -- - -- - - -- -31.0:; 
1302 _ _ __ _ _ _ _ _ _ _ __ _ _Omitted 
1303 ________________________ Omitted 

1304-1309 --------------------- _28.02 
1310 - --- ---- ---- --- -- -- - - - -- - ---9.21 
1311 - ------ -- --- --- -- --- - ---- -9.21 
1312 -------------------------- _28.02 
1313 - ---- -- --- ------ -- - - -28.02, 28.03 
1314 ------------------------- __ 28.02 
1315 -------------------------- _28-02 
1316 ---------------------- _7.02, 15.01 
1317 -------------------------- _28.0:1 
1318-1321 --------------- __ 28.03, 28.0-l 
1321a, Sees. 1-2 ___________ 28.03, 28.04 
1321b, Sees. 1-3 ___________ 28.03, 28.04 

1322 -------------------------- _31.03 
1323 -------------------- _28.03, 28.04 
1324 -------------------- _22.01, 22.02 
1325-------------------- _6.07, 19.02 
1326 -------------------------- _15.01 
1327 _______________________ Repealed 
1328 _______________________ Repealed 
1329 _________________ _______ Transfer 
1330 _ _ __ _ _ __ _ _ __ _Repea!Pr! 

1331 ---------------------- _6.07, 19.02 
1332 ______________________ 6.07, 19.02 

1333 -------------------------- _31.06 
1333A ______________________ Transfer 

1334 -------------------------- _28.03 
1334a _______________________ Transfpr 
1335 _________________ 6.07, 19.02, 42.03 

1336 -------------------------- _28.03 
1337 ______________________ 22.01, 22.W 
1338 ______________________ 28.03, 28.04 

1339 --------------------- _22.01-22.03 
1339a ---------------------_Repealed 
1339b ------------------------- _42.01 
1340 ------- --------- -- - ---- -- - -31.03 
1341 -------------------------- _31.0:) 
1342 -------------------------- _31.05 
1343 --------------------- - _28.03 
1344-1346 ___________________ Repeal<•d 
1347 --------------- _22.03, 28.03, 42.03 
1348 -------------------------- _31.0:! 
1349 -------------------------- _31.03 
1350 --------------- _28.03, 28.04, 32.47 
1350a ____________________ 28.03, 28.04 

1351 -------------------- _28.03, :l0.03 
1351a _______________________ Transff'r 

Penal 
Code 

Revised 
Penal Code 

Articles Sections 
1352-1362 ----- -- -- - -28.03, 28.04 
1363 _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ ____ ___ Transfer 
1364-1366 ---------------- _28.03, 28.04 
1367 - --- - - -- - ----- -------- -- -- -31.04 
1368 - - _28.03, 30.0:! 
1~H9-1370a 

1371 
____ Transfl'r 
____ Transfl'r 

137la _________________ Transfl'l' 
l;)i::! __ 28.03, 2S.n-t 
1373 ----- _28.03, 28.04, 42.11 
1373-a _____________ 28.03, 28.04, 42.11 
1374-1376 --------------------- _42.11 
1377 _____________________ _ RC'pealC'fl 
1377n __________________________ 42.11 

1377b ------------------------ _30.0R 
1~78 _ _ _ _______ _ Repeal<:>ll 
1378a . _________________ Tran:"fL'r 

1379 -- ------- 2~.03, 28.04, 31.0:1 
1379a ________________ 28.03, 28.0-1 
1380 __________________ _ OmittPcl 

1381 -- -28.03, 28.04 
1382 --- --- __ 31.0:1 
1383 ------------- _28.03, 28.04 
1384 --- -- _28.03, 28.04, 31.0:~ 
138'5-1388 ___________________ Transfel' 
1388a _____________________ 28.03, 28.0! 
138Sb--1, Sees. 1-2 ___ 15,01, 28.03, 28.04 
1389-1398 ----------------- 30.0~ 
1399 _ ___ _ __ _ __ _ _ ____ _ __ Ch. 'l 
HOO ______________________ Cll. :1 
HOI __________________________ :11.0:! 
140~ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _____ _ lG.Ol 
H02a _____________________ 28.03, 31.m 

1402b ---------------- ---- _16.01 
1403 --------------- _15,01, 30.02, 30.03 
1404 --------------- _15,01, 30.02, 30.0:> 
1404-a ________________ __13.01 

1404-b ------------ _15,01, 28.03, 3l.o:l 
HOCi ___________________________ Ch. :1 

1406 ----------------- _30.0~ 
1407 ------------------ _31.0:: 
1407 -- ----- ----- - --- -30.03, 31.0~. 
HOS _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _____ 29.02, 29.0:; 
HW ______________ 29.02, 29.03, 31.0:1 
1-UO __________________________ _ 31.0:; 

1411 ------------------- Ch. ~l 
1412-1414 --------------- --- 31.fl'1 
14 1'5 - - - -- -- - -- - ---- ----- - _1.07, 31.01 
HlG _____________________ 31,01, 31.08 
1417 ---------- ______ 31.01, 31.0H 
1418 -------------------------- _31.01 
1419 ------------------ ------- _31.01 
1420-1423 --------------------- _31.08 
1424 _________________ _______ Omitted 

1425 - - ------ - --------- -- - - -- - -31.01 
H2G-1426c _ ___ ____ _____ _ _ _ ____ 3I.m 

1427 ---------- _31.03, 32.47, 37.00, 37.10 
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PROPOSED PENAL CODE-APPENDIX A 

Penal 
Code 
Articles 
H~."-H30 
H:l1-H35 
1-t:{:ia 
H::<:- H3G---2 
1-l:'lfia 
1 ~:lllh 
H:llic 
t-t:~1i1l. S{'<'~- 1--t 
1-..f:~lit•, f'{'('S. 1-6 
1-1:1nr 
1-t:lfi~: 

14:~7 

1~:18 

~~~n 

1-140 1-l·t~ 

1-1-l:.!a 
1-l-l:.!h 
1-1-1:!1', 
JH:l 
HH 
lH~a 

lH!\ 

Sees. 1-4 

Revised 
Penal Code 

Sections 
- __ 31.03 

_ TrnnsfPr 
... _ Transfpr 
_ .. _ Transft•r 

__ Transfer 
31.0.1 

-31.03 
3~.21 
31.03 
31.03 
31.03 
31.0:1 

-31.0.1 
--------------- _15.01 
-------------- _31.03 

3l.O:J 
31.03 

_31.03 
31.0~ 

------- _31.03 
_________ Trnnsft'"r 

31.03 
14-lli-1-l;l() _______________ Transf<"r 
1-l:ilin _ _ _ _ _ _ _ _ _ _ _ _ Transfer 
14'17 _________________ Transfer 
H:i8 _3l.O:l 
]4:;!) ---------------------- _31.03 
1-1110 _________ Transft'r 
1 -.ff11 ___ Transfer 
1-lfi:.! .. -- .. -- .28.03, 31.0.1 
Hr>:l-HG6 ____________________ 31.03 
1-tl:7 - - - - - - - -28.0~ 
1-tliS _ _ _ _ 28.03 
1 IH!I _____ 31.03, 32.21 
Hifl _ _ _ _ _ _ _ _ _ _ _ _ 31.03 
1 ~71-1488 ________________ Transfer 
1-18!1--H!l8 _ _ _ _ _ _ _ _ _ _ _ _ _ _ Repeale•l 
H!Y.I-1504 _________________ Repealed 
].I04a ____________________ Repealed 
1.)0;-J--1 .-,:l:~ _______ Transfer 
1 :'i:l-1-1 .>36 -31.0:J 
1~:~7 ---32.34 
1.;3s 31.03 
l'i3!J ]:;41 ---- _31.03, 39.01 
l'it~ 31.03 
j;,~:{ - -31.0:J 
F•H _________________ ---· _31.01 
1'-44a _________ 31.03 
l'iHh ___________ . _________ 31.03, 39.01 
1 :-,.J:; . 31.03 
l:i4G _______________________ 31.03 

Penal Rovlsod 
Code Peoal Co~a 
Articles Soctloos 
154Ga --- - - - - - - - 31.03, 32.3~ 
1547 ----- ·- --------------- _____ 31.01 
1548 ---- -·. -------------------.31.03 1549 ___________________________ Ch. 3 

1550 ---------------.--------- __ 31.03 
15[i1 -------------------------- _31.0-l 
15.52 _____ -------- ___________ Transfer 
1:ii'.:l ____________________ . ___ Transfer 
1r">53a __________________________ 3VH 
1554 _______________________ Repealed 
1555 _____________________ .. Repealed 
1555a _______________________ Transfer 

1555b ---- .. -.------------.---- _32.31 
1555c ----.-------------------- _32.31 
1556 ---- ... --------- -· -------- _32.33 
1'157 _______________________ Repealed 
1558 ________________________ Repealed 

1559-------- -· ------------ _1.04, 81.03 
1000 _______________________ 1.04, 31.03 
15G1-1599 ___________ . _____ ._Transfer 
1000-1621b _______________ . __ Transfer 

1G2!!-162i --------------------- _15.02 
1628 -- ·----- ------------------ __ 1.04 
1629 ----.------------.--------- _1.04 
1630 _______ . ________________ Transfer 

1G31 ___________ -------------Transfer 
1G31a _______________________ Transfer 
1G32-1644 ___________________ Repealed 
1645-1648 ___________________ Transfer 
1648a _______________________ Transfer 
1649--1661 ___________________ Transfer 
1661.1 ______________________ Transfer 
1GG1a _______________________ Transfer 
1662-1672 _______________ . ___ Transfer 

1673 --------------------- _30.03, 31.03 
1074--1683 ___________________ Repealed 
1084--1690f __________________ Transfer 
1691-1700 ___________________ Transfer 
1700a ______________________ Repealed 
1700a-1-1700a-3 ___________ Transfer 
1701-1708 ___________________ Transfer 
1709--1720 . ____ .. ____________ Repealed 
1720a _______________________ Transfer 
1721 _______________________ .Transfer 
1721a __________________________ 22.03 
1722 _______________________ Transfer 
1722a ______________________ Transfer 

1723 ----------------------.--- _46.02 
1723a _______ -------------- _____ 42.06 
1724 -------------------------- _42.00 1725 ________________________ Transfer 
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TABLE 2 

REVISED PENAL CODE TO PENAL CODE 

Showing the dcrit'atiou of ca('l! section of the Revised Penal Code. 

Revised 
Penal Code 
Sections 

Penal 
Code 

Articles 

1.01 ... _New 
1.02 -------------------- ...... 1. 2 
1.03 ........................ _3, G 
1.04 ............... 29, 520, G03, 1000, 

1559, 1560, 1G28, 162D 
1.05 .. -- .. -- -- ...... _4, 5, 7, 8, 20, 21 
1.06 ___________________ ________ New 
1.07 .... ___ ...... 19, 22, 23, 24, 23, 26 

2.01 
~.02 
2.03 
2.04 
2.05 
3.01 
3.02 
3.03 
3.0{ 

27, 28, 92, 165, 3-:lG, 347, 
1205, 1413 

_U 
New 

4G 
_New 

43 
_New 
.XPW 
New 
New 

3.05 ---------------- New 
3.06 -------------------- New 
Ch. 3 ______ 1005, 1399, 1400, 1405, 154D 
6.01 ................... 39, 1228, 122D 
G.02 ----------------------- __ New 
6.03 ------------------- ___ New 
6.04 ___________________ 39, 1228, 1229 
G.05 _____________________ _ 1232, 1233 
G.06 _______ ______________ __New 
6.07 ____ .. ____ .. __ .. 42, 43, 44, GS, 73, 

309, 1190, 1202, 1203, 
1206, 1236 

7.01 ..................... 63, 72, 468 
7.02 .... ---- .. 33, 65, 66, 67, 68, 69, 70, 

71, 72, 73, 76, 210, 235, 315, 
328, 329, 330, 466a, 468, 469, 

515, 607, 649, 091, llllc, 
1192, 1299, 1300, 1301, 13111 

7.03 ............... 67, 70, 515, G26, 
627, 628, 629, 630, 

649, 652a, 1192 
7.04 _________________________ 80, 470 

7.05 ------------------------ ___ New 
7.21 ________________ ___________ New 

7.22 ------------------ _________ New 
7.23 ___________________________ New 
7.24 _________________ __________ New 

7.25 ---------------------- New 

Revised 
Penal Code 

Penal 
Code 

Sections Articles 
8.01 .... _34, 33 
8.02 _______________ 12, 40, 41, 73, 9!)3 

8.03 ............ ____ 36, 802a-1, 802c 
8.0-1 __________________________ 32, 38 
8.05 _ ____ _ _ _ ___ __ _ _ _ __ _ __New 
8.0G ........................ 30, 1188 
0.01 ---------------------- Ne"'· 
fL02 --------------------- __ N"PW 

0.03 ----------------------- _ll7:l 
!lO-! ------------------- _New 
0.05 _ _ __ _ __ _ __ _ _ _ _ _ _ _ _ _ __New 

0.21 .............. 791, 1310. 1311 
0.22 .... ------ _37, 1208, 1209, 1210, 

1211, 1212, 1213, 121-l, 
1215, 121G, 1218 

9.31 ____________________ 1142, 1143 
D.32 ___________ _ 1207, 1219, 1221, 12::!4, 

122G, 122G 
0.33 ............... 1142, 1219, 12~4. 

0.34 
0.41 
D.-!2 
0.43 

122:3, 122G 

_1142 
.. 11-12 

----------------------- _Ne\V 
fl.31 - .. -- ...... - ..... 1142, 1212, 1214, 

0.52 
D.53 

1215, 1216, 1217 
---- _1214, 1215 
_____ 1142, 1212 

0.54 ------------------- 1')<)<) 
9.61 ------------------ ___ 1142, 1229 
0.62 ______________________ 1142, 1229 
D.63 ______________________ 1142, 1229 

12.01 __________________ _________ New 
12.02 _____________________________ 47 

12.03 ---------------------------- _{7 
12.04 --------------------------47, 5:2 
12.05 _______________________ 48, 49, 51 

12.06 .. ----------------- ....... _New 
12.21 
12.22 
12.23 
12.31 
12.32 
12.41 
12.42 
12.43 
12.44 

___________________________ Ne\V 

-------------------------- Ne\V 
___________________________ New 
___________________________ New 

New 
------------------- _New 
______________________ 62, 63, 64 

New 
.......................... ___ Gl 
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DERIVATION TABLE 

Revised Penal 
Penal Code Code 
Sections Articles 
30.03 ___________ 479, 482a, 1351, 1368, 

137711, 1403, 1404, 1407a, 1G7:J 
30.04 -------------- New 
31.01 ________________ 1415, 1416, 1417, 

1418, 1419, 1425, 1544, 1547 
31.02 ___________________________ New 

31.03 ---------------- _86, 87, 91, 95, 96, 
107f, 110, 114, 147, 195, 197, 
365, 366, 529, 567, 5G7b, 607, 

864, 1015, 1111b, 1177a, 1268, 

31.04 

1268a, 1298, 1299, 1300, 1301, 1322, 
1348, 1349, 1379, 1382, 1R84, 
1401, l402a, 1404-b, 1407, 

1409, 1410, 1412, 1413, 1414, 
1420, 1421, 1422, H2R, 

1426, 1426a, 142Gb, H26o, 
1427, 1428, 1429, 1430, 143Gb, 

1436c, 143Ge, 1436f, 1436~. 
1437, 1438, 1440, 1441, 1442, 

1442a, 1442b, 1442c, lHR, 
1444, 1445, 1458, 1459, 1-!62, 
1463, 1464, 1465, 1466, Hr.~. 
1470, 1534, 1535, 1!13G, 1G~~. 
1539, 1540, 1541, 1542, 1.,.:~. 

1544a, 1544b, 1545, 1:1--hl, 
1548, l!i50, 1559, 1560, 1673. 

1679, 1681, 1682, 1GS:l 
___ _ 113Te, 1137e--1, 

1367, 1551, 15;i~a 
31.05 ______ 567b, H07a 
31.06 ___________ 1333, 1341, 1342, 1407a 
31.07 ____________ _ ____ Now 
31.08 _ --------- _ _ _ _NPW 
31.09 ___________ N<•w 
31.10 New 
31.11 _ --------------- __ New 
Ch. 31 _________ 567b, 978o, 11.~7g, 1137g 

Sec. 2, 1411, 1546, 154Ga 
32.01 __ ____ _ _ __ _ _ _ _ _ _ _ New 

32.02 ------------------- New 
32.03 ___________________________ New 

32.21 --------------- _210, 215, 223, 244, 
292a, 979, 980, 981, 982, 

983, 984, 985, 986, 987. 983, 
989, 990, 991, 992, 993, 99:1, 
996, 998, 1002, 1004, 1006, 

1007, 1008, 1010, 1012, 1013, 
1017, 1026, 1111c, 1123, 1271, 

1436d, 1436--1, Sec. 49(a), (b), 
1469, 1680, 1681, 1682, 1GS.3 

---------------------------Ne\V 
____________________ l555b, 1555c 
__________________________ 1546n 

------------------------ ___ 1556 
-------------------------- _1537 

5G;> 

Revised 
Penal Code 

Penal 
Code 

Sections Articles 
32.42 ---------------------.1030, 1037 
32.43 ----------------------- _166, 167 
32.44 -------------------------- _178b 
~2.45 -------------------------- 567 
R2AG _________________ 1000, 1001, 10m 
3~.47 ---------------- _1002, 1350, 1427 
30.01 --------------------- _Nl'W 
RG.O~!n) _____________ __lH 
:lG.02 ___ 158, 159, 160, 160a, lGOh, 

36.03 

:lG.04 
~G.OG 

3G.06 
RG.07 
36.08 
RG.08 
~G.09 
.~G.10 
37.01 
37.02 

37.03 

37.04 

lGl, 162, 163, 164, 168, 169, 
170, 171, 172, 173, 174, 177, 

178, 178a, 183. 189, 100, 191, 
192, 193, 194, 196, 258 
- _120, 220, 254, 2!10, 

257, 258, 340, 440, 
441, 44 7, 448, 4m 

_.'New 
_175, 176, 31() 

_________ 1\·cw 
_New 

_______ Nl•W 

__ New 
------------------ _____ New 
________________ New 
-------------- - ______ 305, 311 
----------- _107f, 234, 235, 302. 

303, 309, 310, 313, 1299 
- - -- - -- -- -- ----234, 302, 303, 306, 

307, 308, 309, 1299 
__ 300 

37.05 ---------- __ New 
37.06 
37.07 -----------------

____ NPW 

_____ 304 
37.08 ------------ 12fiB 
37.09 _______________ 356, 358,361,1427 
37.10 ------------ __ 215, 244, 354, 355, 

357, 358, 359, 360, 
361, 364, 438c, 438d, 

1002, 1427 
37.11 _ --------------- _147,147c, 429 
37.12 _______________________ 147c, 429 
38.01 ________________________ 344, 345 
38.02 ___________________________ New 

38.03 ------------ ------ _338, 339, 341 
38.04 -------------------- ------ _341 
38.05 _________________ 77, 79, 318u, 3:33 
38.06 ----------- _428, 458, 459, 460, 461, 

462, 46:) 
38.07 _______________ 318a, 319, 326, 327, 

328, 329, 330, 353, 
353b, 353d, 442, 443, 

444, 445, 44G, 458, 
459, 460, 461, 462, 463 

38.08 _______________ 317, 318, 318n, 319, 
320, 321, 322, 334, 
442, 443, 445, 44G 

32.22 
32.31 
32.32 
32.33 
32.34 
32.35 
32.41 5G7b 38.00 ________________________ New 
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Revised Penal 
Penal Code Code 
Sections Articles 
38.10 -----·--·--·········-·· 326. 327 
38.11 --------------·-----·CCP 22.01a 
38.12 ------------------.-- .. 430, 1298 
38.13 _. --------· ______ ...... _. __ New 
39.01 ------------ _86, 87, 91, 93, 94, 95, 

96, 107t, 110, 114, 
146, 207, 208, ~10. 
216, 217, 21!l, 221, 
223, 227, 2:!8, 229, 

230, 231n, 23lb, 
244, 261, 323, 324, 

365, 381, 382, as:;, 
386, 387, 402, 40~. 
411, 412, 414, 415, 
418, 420, 422, 423, 

640, 641, 1111c, 1157, 
1l!'i8, 153!>, 1540, 1r.41 

39.02 -------- .... 207, 210, 261, 281, 349, 
353, llr.B, 1175, 117G 

39.08 ------------ ________ New 
42.01 ----------- _25~. 257, 2950, 

295b, 4~9. 449 
450, -131, 4-12, 4G!'i, 

466n, 473, 474, 47;;, 
475n, 480, 480n, 482, 
482a, 485, 695, 1094, 

1095, 1146, 13.19b 
42.02 -------------- 253, 255, 257, 43U, 

449, 4o5, 406, 457, 
458. 459, 460, 461, 
462, 463, 464, 465, 
466, 467, 468, 460 

42.03 _ _ _ _ _ _ _ _ _ _ _ . 254, 29ria, 472a, 
47 4, 783, 784, 133r., 1347 

42.04 . -----------.- _. ... _453, 454, 472 
42.00 __________________ 281, 454d, 474 

42.06 ---------------- ____ 1723a, 1724 
42.07 _____________ 476, 1096,1295,1296 

42.08 ----------------------·-----477 
42.09 _______________ 148, 152, 528, 528n 

42.10 --------------------------- _529 

Revised Penal 
Penal Code Code 
Sectlo11 Arllcleo 
42.11 ________________ 613, 1373, 1373a, 

137 4, 1375, 1377 a 
42.12 ---------- ... __ . ___ . __ .... _New 
43.01 ---------------------------.607 
43.02 ______________ 607 sees. 9, 14, 15, 

16, 17, 607a 
43.03 ________ .. 519, 525. 607 sees. 14, 18 
43.04 ___________ 510, 511,512, 514, 51r., 

1116, 519. 522, 525, 607 sec. 1R 
43.05 _____________ 1179,1180,1181,1182 
43.21 ________________________ 513, 527 
43.22 ________________________ 513, 527 

43.23 --------------------------- _!'i27 43.24 __________________ 1;!3, 526, 534b 

43.31 ------------------------ ___ New 46.01 ___________________________ 1161 
46.02 ______________ 257. 295b, 483,484, 

485, 486, 488, 489c, 1723 
46.03 __________________ 489, 489b, 1723 
46.04 ____________________________ 489 
46.00 ___________________________ 489d 
47.01 ____________________________ 645 
47.02 ________________ 607, 615,616,617, 

618, 624, 624b, 643, 
046, 646a, 651 

47.03 _______________ 619, 620, 621,625, 
626, 627, 628, 629, 
630, 642c, 647, 648, 

6-IS-1, 648-2, 650, 
652n, 654, &'i5 

47.04 ______________ 646, 646a, 647,648, 
648-1, 64S-2, 650, 

G54, &15 
47.05 _____________ 623, 642b, 642c, 652n 
47.06 _______________ 619, 620, 621, 62:!, 

625, 626, 627, 628, 
629, 630, 642a 

47.07 ___________________ 639, 652, G52n 
47.08 -------- ___________________ New 
Ch. 48 --------------------725b, 725c, 

725<1, 726d 
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TABLE 3 

CONFORMING AMENDMENTS AND REPEALS 

Showing l<Jws outside the Penal Code amended (A) or repealed (R) by the 
Revised Penal Code. 

Outside 
Law 

Conforming 
Action 

Related to Out~ide Conforming 
Action 

Related to 
Revised 

Penal Code 
Revised Law 

Penal Code 
Code of Criminal Business & Commerce 

Code Section Section Procedure Article Section 
17.09 . ______ . __ . _ R .•. _. ______ 32.42 
17.10 ......•• ___ R ____________ 32.42 
17.11 ----------- R ____________ 32.4~ 

17.12 __ ...••...•. R ... __ . ______ 32.42 
17.28 ------------R _______ 32.21, 32.42 
17.29 ____________ R ____________ 32.42 
17.30 __ ... _______ R ___________ • 32.42 
2o.01 _____ . __ .. _ .R. _ .. ________ 32.33 
2!1.02 ____________ R ____________ 32.33 
2o.03 ____________ R ____________ 32.33 
35.19 ____ .. ______ R_. _____ •.. __ 32.21 

Business Corporation 
Act Article 

17A.01-17A.09 •.. A ........... Ch. 7 
18.02 _. ____ .• __ .. A ______ Chs. 46, 47 
18.00 ............ A ______ Chs. 46, 47, 

§ 16.01 
18.10 ............ A __________ Ch. 32 
18.17 •.....•..... A ......••... Ch. 9 
18.18 ..........•. R ________ 9.22, 9.51 
18.22 ............ R •••..... 9.41, 9.42 
18.31 ............ A ______ Chs. 46, 47, 

§ 16.01 
18.32 ............ A ____________ 46.02 
20.16 _ ...•... ___ A _____ •..••. __ _ 
21.03 ____________ A __________ Ch. 12 
21.14 ....•...•••• A __________ Ch. 37 
21.15 ...••..•..•. A ••...•••••• Ch. 6 

7.01, sees. F & G .. A ...••...•••. Ch. 7 21.24 ____________ A ___________ Ch. 3 
8.16, sees. F & G .. A ...••.....•. Ch. 7 22.01a ••...•••.•. R ..••••..•••• 38.10 

Code of Criminal 
P raced u re Article 

26.13 •......•..•• A .••••.••.••.• 8.01 
26.14 •.....•••..• R. _________ Ch. 12 
27.02 •..••.•...•• A •••.••••..... 8.01 

1.10 ............. R ...•....•.•.. 3.04 27.05 ....•...•••. A. __________ Ch. 3 
1.11 ..........•.. R .••.....•••.. 3.04 27.13 ..••••..••.. A __________ Ch. 12 
2.12 ...••...•..•. A ..••......... 1.07 27.14 ____________ A __________ Ch. 12 
2.15 _____________ R _________ Omitted 27.17 ..•....•.... A •••.•.••...•• 8.01 
2.24 ..•.......... R ••.......•.• 38.02 28.04 ____________ A ___________ Ch. 3 
3.01 ...........•. A •••......•... 1.07 28.05 ••....•..... A. __________ Ch. 3 
3.04 ...•.•.••.... A .•...•..... Ch. 3 28.13 ____________ R _____________ 3.04 
Ch. 5 ___________ R ________ 9.31, 9.3.3 29.01 •...•.•..•.. A •••..•....• Ch. 7 
4.03 .......•••••. A ..•...•.•• Ch. 12 36.01 ____________ A __________ Ch. 12 
6.05 _____________ A ___________ Ch. 9 36.03 ..•....••... A ..••••..••• Ch. 7 
6.06 ........•••.. A •••..••••.• Ch. 9 36.09 ..•..•...... A ...•••...•• Ch. :l 
6.07 _____________ R ••••...•••.•• 9.31 36.10 ....•..•.••. A ...•..••... Ch. 3 
7.11 _____________ n _________ Omitted 36.11 ____________ A ___________ Ch. 3 
7.12 _____________ R _________ Omitted 37.07 ....•...••.. A •••••...... Ch. ~ 
8.06 _____________ n ___________ Ch. 9 37.08 ____________ A ••.••...•... 7.03 
Ch. 12 __________ A _____________ - 37.09 .......••... A-----·-------- -
Ch. 13 __________ A _____________ - 37.12 ••....••.•.. A .•..•.•.... Ch. 3 
Ch. 14 •..•••...• A .••..•.•.• Ch. 42 37.13 •...••••..•. R ___________ Ch. 8 
15.15 ____________ n _____________ 9.51 37.14 ____________ R _____________ 3.04 

15.24 ••...•••..•. R .•...••.•.••. 9.51 38.07 _ .••. R .••..••• Ch. 25 
15.25 ____________ R _____________ 9.22 38.11 ~~~~~~-~----A==-------- Ch. 25 
15.27 ••....•.••.. R .•...••..••.. 9.51 38.18 ____________ A __________ Ch. 37 
16.05 .....••..•.. A •...••••.•• Ch. 7 40.03 ...•••...... A .••••...... Ch. 7 
16.21 ••....•••••. A •••.•..••.• Ch. 9 40.09 ____________ A __________ Ch. 12 
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Outs;ide 
Law 

Conforming 
Action 

Related to Outside Conforminc 
Action 

Related to 
Revised 

Penel Code 
Hevised Law 

Penal Code 
Code of Criminal 
Procedure Article Section 
4::!.02 _ _ _ _ _ _ _ _ _ _ _ A_ _ _ _ _ _ _ _ _ _ Ch. 12 
4~.03 ___________ .A.......... Ch. 12 
·1~.04 . _________ .A .. __ .. ____ Ch. 12 
·l:!.OH __________ A __________ Ch. 12 
4~.07 ____________ A __________ Ch. 12 
4~.08 __ .... ___ A _________ • Ch. 12 
-1~.0!1 _________ A __________ Ch. 12 
4~.10 _______ R __________ Cb. 12 
-1:!.12, sec. 3 ______ A __________ Ch. 12 
4~.1~. see. 3a ____ A __________ Cb. 12 
4~.1~. S<'C. 3b ____ A __________ Cb. 12 
4~.1~. sec. 3c ____ R __________ Ch. 12 
.J:!.12, sec. 4 ____ A __________ Cb. 12 
4::!.12, sec. 6 ___ R __________ Ch. 12 
4:!.12, sec. 7 _____ A __________ Ch. 12 
4~.1~. sec. 8 _____ A __________ Cb. 12 
4~.12, sec. 12 ____ n __________ Ch. 12 
-12.12, sec. 15 ____ n __________ Ch. 12 
4~.12, sec. 24 ____ A__________ Ch. 12 
4~.13 ____________ n __________ Cb. 12 
4:!.15 ____________ A ___________ Ch. 7 
42.16 ____________ A __________ Ch. 12 
43.01 _____ ... __ .. A___________ Cb. 7 
43.03 ___________ .A _________ . Cb. 12 
43.04 __________ .. A .. ________ Cb. 12 
43.05 ____________ A __________ Cb. 12 
H.04 ____________ A __________ Cb. 12 

44.04a __ ..... __ .. A __ ........ Cb. 12 
44.24 ............ A .......... Cb. 12 
44.25 ________ .... A .... __ • __ • Cb. 12 
44.32 ____________ A ______________ -

4fl.31 __ .. _____ ... A .. __ ..... __ .. 8.01 
4~.32 ____________ A ___________ Cb. 3 
4i1.34 ____________ A __________ Cb. 12 

45.42 __ ....... __ .A .. __ ...... Ch. 12 

Code of Criminal 
Procedure Article Section 
45.50 -------- ____ A __________ Ch. 12 
45.52 ____________ A __________ Ch. 12 
46.02 ... _________ A .... __ ... ____ 8.01 
49.16 ____________ A ___________ Ch. 7 
49.18 ____________ A ___________ Cb. 7 
50.03 ___ .. __ ... __ A __ .. __ .____ Cb. 7 

Revised Civil 
Statutes Article 
1d ______________ A ___________ Ch. !l 
907 _____________ R. _______ . Omitted 
1011 ___ .... ____ A ____ ... ______ 1.03 
1015, sees. 2G-23 __ R _ __ __ __ __ _ __ _ L03 
13~7.01, sees. 

F & G ________ R ___________ Ch. 7 
13~.15, sees. 

F & G ________ A ___________ Cb. 7 
4664 ____________ A ______ Cbs. 43, 47 
4667 ____________ A ______ Cbs. 43, 47 
5069-10.01(b) ___ A __________ Ch. :t2 
5547-18 ________ A ___________ Ch. 9 
5547-(c) • _____ A _____________ 8.01 
5547-69 ______ .. A .... ------- __ 8.01 
5765, sec. 8 ______ .'\. ___________ Cb. 9 
613!Hl142 _______ n ____________ 42.09 
6145-9, sec. 14 __ R __ __ __ __ __ __ 32.22 
6876 ______ .. __ .. R ________ • Omitted 

Session Laws 

Laws 1965, 
ch. 164 ________ R __________ Ch. 12 

Texas Constllulloo 

Art. I, sec. 1~b .. A ............. 8.01 
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APPENDIX B 

TABLE OF PUNISHMENTS 
(Chapt.·r 1~) 

f'El.C>:-;Y, OI:l>I:-i.\HY I'l':-oiSIB!E);T FOR 1:-.'IH\'IDL\T, 

l'f'/.0.\"l' (;fi.IDE /JIP/1/.'fJ\'IIE.\'T FISE 

Minimum • Maximum Minimum Maximum Exceptional 

!'\ot L• ~s Xot ~(nrc ~ot :\lore 
Than Than Thnn 

li r.~ 
First tlPgrc"e { )~ 1\f~ 0 ~.i,OOO or l 

]II :~o Xot to f'X~·J. f rlnulolo• the 
~ •.• ..,)ntl tl(•grec I~ 0 r..ooo or UDIOH!lt ~rrtitlf'd 
Thinl dt•gree ., 

G 0 ;-•. ~~00 or 

• Til•• minimum ft•r111 may unt t•X('('(•d onC' third tilt~ lll:l:\imnm tf'rrn. P"(f'Pfll WhPn 

llt lift· or th•:tth 1.-. :llllhorizPil; or C.!t in tlu• f':l.-;•· of a thirtl th·;;rt•t• fpJoolty, tht• tnlui
llltllll i~ t•Iw yPar ar11l tht' ma"Ximum tw., p·ars. 

FE!)J:-;y, l:X('E!'Tl(l:-i.\I. l'l':-il>'IDII-::-oT FOH 1:-.'DII'ID!'AL 

U1\T/l'Tf.'D OF 

L Cop! tal Felony • 

f"" ~ Third Felon1 
3d" 

{ -·' ,._ '"'~ " spccirled type 

3. 
Third degree felony or 

specified type 

•. Third misdemeanor theft 

FISDI.VG 

Ag~avating factors out
weigh mitigating factors 

Exh•n<lNl tf'rm Imprison-
m£'nt lll't1.'~:::-ary to protect 
public 

Parti('ipation In organ-
izM <'rime and (':ttended 
te-rm imprisonmC'nt neces-
sary to protect pub1ic 

Habitual petty thief and 
('Xtl•nd,·U term imprison-
mPnt nt."'<"eS"ary to protect 
public 

1.11 P/1/SO.\' Jf E.VT 

Minimum Maximum 

Donth 

life 
1-1:.! life 
1-10 :Jo 

1-12 30 

1-6 30 

1-12 30 

1-6 30 

1-2 6 

• Ttw rommittee will recommend nltcrnntin·s to the legislature on the various 
enpitul punishment issues. 
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MlSDEliEANOR 

GLASS IMPRISONMENT FINE 

Minimum MaximuM Mlnimu• Maxlm11n Exceptiooal 

A 0 1 year 0 $1,000 or } Not to exceed 
double tbe 

B 0 3 montbs 0 500 or amount gained 

c Not Authorized 0 200 Not Authorized 

CORPORATlOXS & ASSOCIATIONS 

OFFEXSE FINE 
Minimum Maximum Exceptional 

Felony 0 ,10,000 or 

} Not to exceed 
Class A misdemeanor } double tbe 

0 2,000 or amount gained 
Class B misdemeanor 

Class C misdemeanor 0 200 Not Authorized 
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TABLE OF' PUNISHMENTS 

EXAMPLES OF PENALTY CLASSIFICATIONS • 

Capital felonies 

§ 1D.02 Murder 

First degree felonies 

§ 20.01 Kidnapping * 21.03 Aggravated rape 
§ 21.00 Rape of a child (under 14) 
§ 2!103 Aggravated robbery 
§ 30.02 Burglary (of a habitation) 

Second degree felonies 

* 19.03 Manslaughter 
~ 21.W Rape 
!* 25.04 Criminal abortion * 28.04 Arson 
§ 29.02 Robbery 
§ 30.02 Burglary (other than of a habi

tation) 
§ 31.03 Theft ($10,000 or more>) 
§ 32.21 Forgery or countC'rfciting (mon

ey, stamps, stocks, bonds, 
etc.) 

Third degree felonies 

~~ 19.04 Criminally negligent llomicide 
§ 21.09 Rape of a child (bC'tween 14 

and 16) 
~ 22.02 Aggravated assault 
§ 25.02 Incest 
§ 28.03 Criminal mischief (loss of $250 

or more) 
§ 31.03 Theft ($250 or more but less 

than $10,000) 
§ 32.21 Forgery (will, deed, mortgage, 

check, credit card, etc.) 
§ 36.02 Bribery * 36.05 Tampering with witness 
§ 37.03 Aggravated perjury 
§ 43.04 Aggravated promotion of prosti-

tution 
§ 47.04 Aggravated gambling promotion 
§ 47.06 Possession of slot machine 

• See Appendix C for drug offenses 

Class A misdemeanors 

§ 21.06 Homosexual conduct 
§ 25.01 Bigamy 
§ 25.07 Criminal nonsupport 
§ 3~.4~ Deceptive business practices 
~ 37.02 Perjury 
§ 37.12 Impersonating peace officer 
§ 39.01 Official misconduct 
§ 39.02 Official oppression 
§ 43.03 Promotion of prostitution 
§ 47.03 Gambling promotion 

Class B misdemeanors 

§ ~0.02 False imprisonment 
§ 22.01 Assault 
§ 22.06 Terrori~tic threat 
§ 37.11 Impersonating public servant 
§ 42.03 Obstrnctinp: highway or othr·r 

passageway 

Class C misdemeanors 

§ 21.08 InclN'C'nt exposure 
§ 28.02 UC'c·kless damage or destruction 
§ 30.03 Criminal trespass 
§ 31.03 Theft ($:i0 or less) 
§ 32.41 I:ssuancc of bad check 
§ 42.01 Disorderly conduct 
§ 43.02 Prostitution 
§ 47.02 Gambling. 
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APPENDIX c 
DRUG OFFENSES 

!Chapter 481 
DRUG CATEGORIES TRAFFICKING POSSESSION PARAPHERNALIA 

Ordit~aru Mi11o1· Victim .\litigatio" "Cj 

1. Narcotics := 
0 (e. g., heroin, morphine) 1st offense: Noncommercial 1st offense: 1st offense: "Cj 

D and not to minor: 3d0 felony; ,d. felony; 0 
A 2. Co-:aine 2d 0 felony gj N 
G 3. Dangerous stimulants subsequent lst 0 felony 1st offense: t:l 
E (e. g., amphetamines, offenses: )d 0 felony; "Cj 
R most barbiturates, and l"J 
0 some other depressants) subsequent subsequent subsequent z 
u offenses: offenses: offenses: > .,. s 4 . Most hallucinogens lst0 felony 2d 0 felony 2d 0 felony 2d0 felony t"' 

«> ... le. g., LSDI (") QO 

5. Cannabis (e. g., hashish, Noncommercial 1st offense: g 
marihuana) and not to minor: 3d 0 felony; l"J 

subsequent I 
6. Less dangerous opiates tst offense: 1st offense: 1st offense- offenses: 

~ A {e. g., codeine & aspirin Class A; 2d 0 felony 
8 combinations) subsequent "Cj 

u offenses- Mitigation No offense l"J 
s 7. Other depressants Jd0 felony; 2d 0 felony; Jd 0 felony ~ A ------ Noncommercial and 

" 8 8. No. :3 above In quantity subsequent subsequent Personal use: not to minor-
L of 5 or fewer pills of offenses: offenses: 1st offense: (") 
E limited st,.ngth 1st offense- Class A; 

Class 8; subsequent offenses-
9. Peyote 2d 0 felony lst 0 felony subsequent 3d 0 felony 

offenses- Personal use: 
Class A 1st offense--

Class 8; 
subsequent offenses-
Class A 

R 10. Exempt -fiUcotlcs under Noncommercial 
E federal taw (e. g., and not to minor: 
5 codeine cough syrups) Class 8 
T Class A 3d0 felony ------ No offense No offense 
R 11. Minor tranquilizers misdemnnor Personal use: 
I (e. g., Mlltown, EquaniiJ no offense 
c 
T 
E 
D 




